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SUMMARY

The District of Columbia Court of Appeals held that revocation of a later codicil did not revive

portions of an earlier will that the codicil had revoked. The court also addressed the rebuttable

presumption that a missing original will or codicil was destroyed by the testator with intent to revoke

it. The court reversed and remanded for factual findings concerning the whereabouts and accessibility

of the original 1995 codicil.
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QUESTIONS PRESENTED

1. Whether revocation of the 1995 codicil, if proven, would revive the revoked provisions of Creech's 1992

will.

2. Whether the presumption that a missing will or codicil was destroyed by the testator with intent to

revoke applies when the original may have been sent to another person before the testator's death.

3. Whether the Superior Court properly admitted the 1992 will in its entirety after sustaining objections to
probate of the copy of the 1995 codicil.

HOLDINGS

1. Revocation of the 1995 codicil would not revive Items VI, XIII, and XIV of the 1992 will because those
provisions were revoked upon execution of the properly executed codicil and could be revived only by

re-execution of the earlier will or execution of a new codicil showing an intent to revive them.

2. When an original will or codicil known to have been in the testator's custody or readily accessible to the
testator cannot be found at death, a rebuttable presumption arises that the testator destroyed it during life
with intent to revoke it. The proponent of a copy must rebut that presumption by a preponderance of the

evidence.

3. The 1992 will could not be admitted in its entirety because the provisions revoked by the 1995 codicil
remained revoked. The matter had to be remanded for factual findings on whether Creech revoked the
codicil; if she did, the affected property would pass under intestacy, and if she did not, the codicil should
be admitted to probate.

KEY QUOTATIONS

“A will or codicil, or a part thereof, dfter it is revoked, may not be revived otherwise than by its re-execution,
or by a codicil executed as provided in the case of wills, and then only to the extent to which an intention to

revive is shown.” (187)

“If a will or codicil, known to have been in existence during testator's lifetime, and in his custody, or where he
had ready access to it, can not be found at his death, a presumption arises that such will was destroyed by
testator in his lifetime with the intention of revoking it; and in the absence of rebutting evidence this

presumption is sufficient to justify a finding that the will was revoked.” (188)

“Once the presumption of revocation is triggered, the party seeking to probate a copy of the will or codicil
must show, by a preponderance of evidence, that the testator did not destroy the lost will or codicil with the

intent of revoking it.” (188)

FACTUAL BACKGROUND

Anna Creech executed a 1992 will that devised her china closet, residue, and certain personal-representative
rights, then executed a 1995 codicil expressly revoking and replacing those provisions. After Creech died, Ward-
Allen sought standard probate using a copy of the codicil because the original had been sent or delivered to
Cleveland Mitchell, whose receipt and custody were not established. The Superior Court found uncertainty about

the original's whereabouts, sustained the objections to the copy, and admitted the 1992 will in its entirety.



PROCEDURAL HISTORY

Ward-Allen petitioned for standard probate and submitted the 1992 will and a copy of the 1995 codicil. Gaskins
and Davis objected because the original codicil was not filed. After an evidentiary hearing, the Superior Court
sustained the objections, denied Ward-Allen's petition, admitted the 1992 will in its entirety, and appointed
Gaskins as personal representative. The Court of Appeals reversed and remanded for factual findings concerning
whether Creech revoked the codicil and for probate proceedings consistent with the opinion.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Superior Court must determine when Ward-Allen sent the original codicil to Mitchell, whether Creech had
possession or access to it after that time, and whether Creech revoked the 1995 codicil. The court must not
probate the 1992 will in its entirety. If the codicil was revoked, the affected property passes under intestacy; if it

was not revoked, the codicil should be admitted to probate.
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