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SUMMARY

The Appellate Division, Third Department, reviewed Cecilio Persen's convictions for criminal

possession of a weapon in the third degree and menacing in the second degree. The court held that his

arrest for disorderly conduct was invalid and that the knife should have been suppressed, but found the

error harmless beyond a reasonable doubt in light of the extensive evidence of possession. The court

also found ineffective assistance of counsel at the suppression hearing and reduced the weapon-

possession sentence to time served, affirming the judgment as modified.
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Defendant appealed from a judgment of the Fulton County Court
entered after a jury convicted him of criminal possession of a weapon
in the third degree and menacing in the second degree.

Weight-of-the-evidence review requires the appellate court to
determine whether the People proved each element beyond a
reasonable doubt, while deferring to the jury's credibility
determinations. Suppression issues were reviewed under the applicable
reasonable-cause and search-incident-to-arrest standards.
Constitutional trial error was reviewed for harmlessness beyond a
reasonable doubt. The sentence was reviewed for whether it was harsh
and excessive and was reduced in the court's interest-of-justice
discretion.
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UESTIONS PRESENTED

Whether defendant's convictions were supported by legally sufficient evidence and the weight of the

evidence.

. Whether defendant's arrest for disorderly conduct was supported by reasonable cause and whether the

knife found during the search incident to that arrest should have been suppressed.
. Whether defendant received ineffective assistance of counsel at the suppression hearing.

. Whether the erroneous admission of the knife required a new trial or was harmless beyond a reasonable
doubt.

. Whether defendant's challenge to the Sandoval ruling was preserved for appellate review.

. Whether defendant's sentence was harsh and excessive.

OLDINGS

The convictions for criminal possession of a weapon in the third degree and menacing in the second

degree were supported by the weight of the evidence.

. The arrest for disorderly conduct was invalid because the evidence did not establish reasonable cause to
believe that defendant intended to cause public inconvenience, annoyance, or alarm, or recklessly
created a risk thereof; the knife discovered during the search incident to that arrest therefore should have

been suppressed.

. Defense counsel provided ineffective assistance at the suppression hearing, and that deficient

representation contributed to County Court's failure to suppress the knife.

4. The erroneous admission of the physical knife was harmless beyond a reasonable doubt and did not

K

require a new trial.

. The sentence for criminal possession of a weapon in the third degree was harsh and excessive and was

reduced to time served in the interest of justice.

EY QUOTATIONS

“In our view, the evidence presented by the People at the suppression hearing fell far short of establishing
that the arresting officer had reasonable cause to believe that defendant intended to cause public

inconvenience, annoyance or alarm, or recklessly created a risk thereof”



“As proof of the public harm element was lacking, we find that defendant's arrest for disorderly conduct was

invalid”

“As such, we find that County Court's error in denying defendant's motion to suppress the knife is harmless

beyond a reasonable doubt”

FACTUAL BACKGROUND

During an altercation outside a police station, the victim stabbed defendant's 17-year-old son. Witnesses testified
that defendant then pulled a knife, chased the victim, threatened to kill him, and threw the knife at him;
defendant's wife and son testified that he used the knife to protect them. Police later arrested defendant for
disorderly conduct after an exchange outside the station and found a folding knife in his sweatshirt pocket during

a search incident to arrest. Defendant made statements admitting that he possessed and used the knife.

PROCEDURAL HISTORY

Defendant moved to suppress a folding knife and inculpatory statements obtained after his arrest for disorderly
conduct. County Court denied suppression, dismissed the harassment charge after jury selection, and proceeded
to trial on the remaining charges. The jury convicted defendant, County Court denied his motion to set aside the
verdict, and imposed an aggregate prison sentence of 1 1/2 to 4 1/2 years. The Appellate Division held that the
arrest and search were unlawful, that counsel was ineffective at the suppression hearing, but that admission of

the knife was harmless beyond a reasonable doubt; it also reduced the weapon sentence to time served.
DISPOSITION

affirmed
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