
SUPREME COURT OF NEW JERSEY

Notte v. Merchants Mutual Insurance Co., 185 N.J. 490
888 A.2d 464 (2006) · Decided January 12, 2006

SUMMARY

The Supreme Court of New Jersey held that amended common-law wrongful-discharge and Law
Against Discrimination claims arose from the same conduct alleged in the original Conscientious
Employee Protection Act claims and therefore related back under Rule 4:9-3. The court affirmed that
the defendants suffered no cognizable prejudice from the amendment but remanded for consideration
of whether CEPA's waiver provision rendered the proposed amendments futile. The opinion also
addressed the effect of filing a claim that was later determined to be time-barred.
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QUESTIONS PRESENTED

1. Whether Pantano's proposed common-law wrongful-discharge and LAD claims arose from the same
conduct, transaction, or occurrence as his original CEPA claims and therefore related back under New
Jersey Rule 4:9-3.

2. Whether defendants suffered cognizable prejudice from the proposed amendment under Rule 4:9-1.

3. Whether the proposed amendments were futile because Pantano's original institution of CEPA claims
waived related common-law and LAD remedies under N.J.S.A. 34:19-8.

HOLDINGS

1. Claims in an amended pleading relate back when they arise from the same conduct, transaction, or
occurrence alleged or attempted to be alleged in the original pleading, even when the original claims
were later determined to be time-barred.

2. Defendants suffer no cognizable prejudice when the amended claims arise from the same underlying
facts and events already alleged in the original complaint.

3. A court must determine whether a proposed amendment would be futile, including whether the asserted
claims are legally sustainable, even when the amendment relates back and causes no prejudice.

KEY QUOTATIONS

“The clear language of Rule 4:9-3, the "relation back" rule, provides that "[w]henever the claim or defense
asserted in the amended pleading arose out of the conduct, transaction or occurrence set forth or attempted to
be set forth in the original pleading, the amendment relates back to the date of the original pleading[.]"” (185
N.J. at 490-91)

“However, the analysis is not complete until the requested amendment is examined to determine whether it is
futile, that is, whether the amended claim will nonetheless fail and, hence, allowing the amendment would be
a useless endeavor.” (185 N.J. at 501)

FACTUAL BACKGROUND

Pantano and Notte were employed by Merchants Mutual Insurance Company, where William Wolfe supervised
Notte. Pantano alleged that Merchants and Wolfe terminated him because he objected to and reported Wolfe's
harassment and retaliation against Notte. After filing CEPA claims that were concededly untimely, Pantano
sought to amend the complaint to assert common-law wrongful-discharge and LAD retaliation and aiding-and-
abetting claims based on the same underlying conduct.

PROCEDURAL HISTORY



Pantano's CEPA claims were dismissed on summary judgment as time-barred, and the trial court denied leave to
amend those claims to assert common-law wrongful-discharge and LAD claims. The Appellate Division
reversed, holding that the amended claims related back and that defendants were not prejudiced. The Supreme
Court granted defendants' motion for leave to appeal, affirmed those conclusions, and remanded because the
Appellate Division had not addressed futility.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Appellate Division must determine whether Pantano's proposed common-law wrongful-discharge and LAD
claims are barred by CEPA's waiver provision, N.J.S.A. 34:19-8, including whether the claims are substantially
independent of his CEPA claims. If the amendment is futile, leave to amend should be denied.
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