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OPINION

Eaton

PER CURIAM.

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WISCONSIN

ROBERT EATON,

Plaintiff, v. Case No. 22-CV-1459 DORIS J. CARROL, et al., Defendants.

ORDER

Plaintiff Robert Eaton, who is incarcerated and is represented by counsel, filed a complaint under
42 U.S.C. § 1983 against various Kenosha County officers and Froedtert Hospital employees
pursuant to the Fourth and Fourteenth Amendments related to a blood draw and urine test that
were allegedly unlawfully taken and related state law claims. Defendants Bill E. Beth and Michael
P. Weyker moved to dismiss the claims against the, on the grounds that they are time-barred under
the applicable statute of limitations (ECF No. 83.)

LEGAL STANDARD

“To survive a motion to dismiss under Rule 12(b)(6), a complaint must ‘state a claim for relief that
is plausible on its face.” . . . Factual allegations are accepted as true at the pleading stage, but
‘allegations in the form of legal conclusions are insufficient to survive a Rule 12(b)(6) motion.’”
Adams v. City of Indianapolis, 742 F.3d 720, 728-29 (7th Cir. 2014) (citations omitted). The
allegations must “permit the court to infer more than the mere possibility of misconduct.” Olson v.
Champaign Cty., Ill., 784 F.3d 1093, 1099 (7th Cir. 2015) (citations omitted). At this stage, the
court should not ask whether the allegations actually occurred but instead should ask whether they
could occur. Id. Here, the court is able to resolve the motion by relying solely on the complaint,
the docket entries, and by taking judicial notice of the court record. Gen. Elec. Cap. Corp. v. Lease
Resol Corp., 128 F.3d 1074, 1081-82 (7th Cir. 1997). As such, the court will analyze this case
using the motion to dismiss standard and does not need to convert this into a motion for summary
judgment.

PROCEDURAL HISTORY

The procedural history of this case directly impacts whether Beth and Weyker were timely added
as defendants. The court will briefly summarize it here.1 This case concerns a blood draw and

urine sample taken from Eaton on March 8, 2021. (ECF No. 1 at 4.) Eaton filed the case pro se on



December 6, 2022, noting that, “the entirety of this complaint was prepared almost in whole by a
fellow pretrial detainee, and that I have zero experience with civil law proceedings.” (Id. at 5.)
Eaton further explained that he takes “psychotropic medications and [has] a diminished mental
capacity”, and that the pretrial detainee who was helping him with the complaint was leaving the
facility in which they were incarcerated “within days of this writing.” (Id.) The case was initially
in front of Chief Judge Pamela Pepper, who screened the complaint on March 28, 2023. (ECF No.
6.) Judge Pepper allowed Eaton to proceed 1 The court previously resolved a similar motion filed
by defendant Margaret Bolini. A more extensive recitation of the procedural history is contained in
that order. See ECF No. 96. 2 on Fourth and Fourteenth Amendment claims against various Doe
defendants including an “Unknown Shift Supervisor” from the Kenosha County Detention Center
(KCDCQ). (Id. at 6.) Judge Pepper noted that Eaton would have to use discovery to identify the real
names of the Doe defendants but also stated that the parties “must not begin discovery under after
the court enters a scheduling order setting deadlines for completing discovery and filing
dispositive motions.” (ECF No. 6 at 6, 14.) The sole named defendant, Kenosha County Sheriff’s
Deputy Doris J. Carrol, answered the complaint on May 22, 2023. (ECF No. 14.) On May 24,
2023, Judge Pepper entered a scheduling order stating that Eaton must identify the Doe defendants
and/or file an amended complaint by August 25, 2023. (ECF No. 15, § 1.) On June 6, 2023, Eaton
filed a second motion to recruit counsel, (ECF No. 16), which the court granted on July 6, 2023,
(ECF No. 20.) In her order, Judge Pepper determined that, “[w]hile his claim that the defendants
unlawfully forced him to provide blood and urine samples is not very complex, [Eaton] is suing
two sets of defendants (some with Kenosha County and some with Froedtert) and his ability to
identify the Froedtert defendants is limited because he is incarcerated. In addition, the plaintiff
says he has a diminished mental capacity and that he cannot perform any legal work on his own.”
(Id. at 4.) Judge Pepper further stayed the case deadlines set forth in the scheduling order pending
recruitment of counsel for Eaton. (Id. at 5.) It took almost a year to find a lawyer willing represent
Eaton. Judge Pepper recruited Thomas Hayes on June 18, 2024, and set a status conference for
August 6, 2024. (ECF Nos. 24, 25.) At the August 6, 2024, status conference, Hayes indicated 3
that while he had spoken to Eaton, he did not have enough information to determine how long it
would take him to identify the Doe defendants in the case or whether to amend the complaint.
(ECF No. 27.) Judge Pepper set another status conference for August 19, 2024, and at that
conference, Hayes expressed doubts about his ability to continue to represent Eaton. (ECF Nos.
27, 30.) Judge Pepper set another status conference for September 6, 2024, and at that hearing,
Hayes stated he intended to amend the complaint. (ECF Nos. 30. 32.) Judge Pepper set a deadline
for Hayes to amend the complaint by November 8, 2024. On October 23, 2024, Hayes filed a
letter indicating that he was withdrawing as Eaton’s lawyer, noting that “Mr. Eaton requested that
my potential withdrawal as his attorney from this case not leave him in a worse procedural
position than when I originally agreed to represent him on a pro bono basis.” (ECF No. 33.) At a

status conference on December 13, 2024, Hayes requested to withdraw as counsel for Eaton,



which Judge Pepper granted. (ECF No. 36.) Judge Pepper noted that she had stayed the discovery
and dispositive motion deadlines and asked Eaton if he would like another lawyer recruited for
him. (Id.) Eaton responded that he would, but he also requested that Carrol provide him discovery
so he could review it. (Id.) Judge Pepper explained that if she lifted the stay for discovery, it
would open the full discovery process, and after considering Judge Pepper’s point, Eaton asked
her to keep the stay in place until another lawyer could be recruited. (Id.) On January 13, 2025,
Judge Pepper recruited James Jenkins to represent Eaton for the or the limited purpose of assisting
Eaton in identifying the Doe 4 defendants and filing an amended complaint. (ECF No. 37.) At a
status conference on February 21, 2025, Judge Pepper set a deadline for Eaton to identify the Doe
defendants and amend the complaint by May 23, 2025. (ECF No. 42.) Between February 24,
2025, and April 30, 2025, there was an issue with serving the correct Froedtert entity to assist in
identifying the Doe defendants employed by Froedtert. (ECF Nos. 41, 45, 46, 48.) On June 26,
2025, Eaton moved for a partial lift on the stay of the discovery deadline so he could use the
discovery process to identify the Doe defendants. (ECF No. 52.) Judge Pepper granted the motion
via text only order on June 27, 2025, ordering the named defendants to respond to discovery
regarding the Doe defendants within 14 days of service. (ECF No. 53.) Eaton’s amended
complaint was then due ten days after the names of the Doe defendants were provided. (Id.) The
amended complaint identified Weyker and Beth as defendant Carrol’s supervisors. (ECF No. 55,
99 9, 10.) The amended complaint alleged that when staff at Froedtert initially refused to collect
the blood and urine samples, Carrol called either Weyker or Beth for instructions. (Id., 9 35.) On
July 22, 2025, Judge Pepper screened the amended complaint, ordering service of the amended
complaint on Beth, Weyker, and the other identified Doe defendants. (ECF No. 56.) Judge Pepper
also set a status conference for August 29, 2025. (Id.) On October 21, 2025, Beth and Weyker
filed this motion to dismiss. (ECF No. 83.) After all parties consented to the jurisdiction of a
magistrate judge, on November 13, 2025, the case was reassigned to this court. (ECF No. 87.) 5
ANALYSIS

Beth and Weyker argue that the claims against them are time-barred by the statute of limitations
because Eaton had to add them on or before March 8, 2024, when the limitations period ran.
Section 1983 does not have a limitations period, so federal courts adopt the limitations period
applicable to personal injury claims under state law. Devbrow v. Kalu, 705 F.3d 765, 767 (7th Cir.
2013.) In Wisconsin, “the applicable residual statute for § 1983 claims is Wis. Stat. § 893.53.”
D’aquisto v. Love, No. 20-c-1034, 2020 WL 5982895 at *1, (E.D. Wis. Oct. 8, 2020). During the
relevant time period, Wis. Stat. § 893.53 provided for a three-year statute of limitation period. The
parties agree that the statute of limitations for both the § 1983 claims and the state claims the court
took judicial notice of are 3 years. See Wis. Stat. § 893.57 (statute of limitations for battery claim
is three years); Wis. Stat. § 893.54 (statute of limitations claim for negligence is three years).
Eaton does not dispute that the statute of limitations period ran on March 8, 2024, but instead

asserts that the statute of limitations should be equitably tolled because Eaton could not identify



Beth and Weyker as Doe defendants by March 8, 2024, due to numerous delays in the case that
were outside of his control. Equitable tolling may apply where Doe defendants are identified after
the statute of limitations period has run. Herrera v. Cleveland, 8 F.4th 493, 497 (7th Cir. 2021).
“Federal courts use the tolling rules of whichever jurisdiction supplies the statute of limitations.”
Degrave v. D.O.C., Case No. 21-cv-256-wmc, 2021 WL 5371393 at *2 (W.D. Wis. Nov. 18, 2021)
(citing Shropshear v. Corp. Counsel of City of Chi., 275 F.3d 593, 595 (7th 6 Cir. 2001)). In
Wisconsin, the state “case law on equitable tolling is sparse, but it is clear that . . . tolling is
available only when the plaintiff’s failure to meet a filing deadline is out of the plaintiff’s control
or occurred despite the plaintiff’s due diligence.” Stallings v. Duran, Case No. 22-CV-1330-JPS,
2023 WL 3170241 at * 1 (E.D. Wis. Apr. 28, 2023) (citations omitted). In other words,
“[e]quitable tolling halts the limitations clock ‘when a litigant has pursed his rights diligently but
some extraordinary circumstance prevents him from brining a timely action.’” Herrera, 8 F.4th at
499 (quoting Xanthopoulous v. U.S. Dept. of Lab., 991 F.3d 823, 831 (7th Cir. 2021). In the
Eastern District of Wisconsin, where a court’s management of the case and the procedural history
and posture of the case interfered with the plaintiff’s ability to identify the Doe defendants before
the expiration of the limitations period the court equitably tolled the limitations period. Juarez v.
May, Case No. 21-CV-1092, 2023 WL 7386199 at *2 (E.D. Wis. Nov. 8, 2023). It is clear that the
court’s management of the case and the procedural history and posture of the case interfered with
Eaton’s ability to identify the Doe defendants. The complaint was filed on December 6, 2022.
Judge Pepper did not screen the complaint allowing Eaton to proceed on claims against the Doe
KCDC supervisor until March 28, 2023. In the screening order, Judge Pepper noted that Eaton had
named Doe defendants but explicitly ordered him to refrain from conducting discovery regarding
the Does’ identities until she entered a scheduling order. Judge Pepper entered a scheduling order
on May 24, 2023, after the sole named defendant, 7 Carroll, answered the complaint. Thus, Eaton
could not begin to identify the Doe defendant until May 24, 2023. Shortly thereafter, Eaton moved
for the appointment of a lawyer, which Judge Pepper granted on July 6, 2023. In the same order,
she also stayed all the case deadlines pending recruitment of counsel. In her order, Judge Pepper
noted that it could take some time to recruit counsel. A pro bono lawyer was not recruited until
June 18, 2024, almost a year later, which was no fault of Eaton’s. Indeed, it is no secret in this
district that it is extremely difficult to find lawyers willing to represent pro se prisoners, especially
in the discovery phase of a litigation. Unfortunately, after four months of hearings, Hayes
withdrew from the case on December 14, 2023. Again, Hayes’s inability to work on the case was
no fault of Eaton’s. At the hearing, Eaton inquired about opening discovery so he could identify
the Doe defendants, but Judge Pepper advised against it, noting that another lawyer would be
recruited. Ultimately, Eaton agreed with Judge Pepper, and the case deadlines remained stayed.
Jenkins came on as Eaton’s pro bono lawyer on January 13, 2025. The case deadlines were still
stayed. Judge Pepper held a status conference on February 21, 2025, and set a deadline to identify
the Doe defendants and amend the complaint for May 23, 2025. Eaton, then, could not plausibly



identify the Doe defendants until at least February 21, 2025, which was already after the
expiration of the limitations period of March 8, 2024. There were also other delays outside of
Eaton’s control that 8 prevented Eaton from being able to properly identify the Doe defendants
until July 14, 2025. Based on this procedural history, Eaton could not identify the Doe defendants
prior to the expiration of the March 8, 2024 deadline, and his inability to do so was through no
fault of his own. The court’s delays, which in and of itself were unusual, caused Eaton’s inability
to timely identify the Does. This is not a situation where the ordinary course of litigation caused
typical delays. The failed recruitment of counsel and the USMS mix-up, for example, are highly
unusual. Beth and Weyker argue that Eaton could have still attempted to uncover the names of the
Doe defendants during the time it took to recruit counsel by requesting records through a public
records request. However, the court rarely agrees to recruit counsel for discovery, and the fact that
it did so here indicates that the court determined that Eaton was unable to litigate the case on his
own. If Eaton did not have the capacity to litigate the case, it follows that he did not have the
capacity to request public records without assistance from a lawyer. Similarly, his inability to
litigate the case also explains why Eaton failed to identify the Doe defendants prior to filing the
case on December 6, 2022. Beth’s and Weyker’s motion to dismiss is denied.

CONCLUSION

Because Beth’s and Weyker’s addition to the case was not time-barred due to equitable tolling,
their motion to dismiss is denied. 9 NOW, THEREFORE, IT IS HEREBY ORDERED that Beth’s
and Weyker’s motion to dismiss (ECF No. 83) is DENIED. Dated in Milwaukee, Wisconsin this
21st day of May, 2026. gh DRIES United States Magistrate Judge 10
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