UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Phillip Emrich and Eric Gillberg v. Touche Ross & Company et al.

11 Fed. R. Serv. 3d 226 (9th Cir. 1988) - No. No. 86-6347 - Decided May 16, 1988

SUMMARY

The Ninth Circuit reviewed the dismissal of claims arising from the sale of securities in Sambo's

Restaurant joint ventures. The court held that the RICO claim and related state-law claims were

properly within federal jurisdiction after removal, but that the Securities Act of 1933 claims were not

removable and the Securities Exchange Act of 1934 claims were subject to derivative-jurisdiction

principles. The court affirmed dismissal of the 1934 Act claims, reversed dismissal of the remaining

claims, ordered remand of the 1933 Act claims to state court, and remanded for consideration of

equitable tolling.
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Plaintiffs appealed from the district court's dismissal with prejudice of

their removed state-court action under Federal Rules of Civil
Procedure 12(b)(1) and 12(b)(6).

Removal jurisdiction, dismissal under Rule 12(b)(6), and
interpretation of state law were reviewed de novo. A Rule 12(b)(6)
dismissal was improper unless it appeared beyond doubt that plaintiffs

could prove no set of facts entitling them to relief.
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QUESTIONS PRESENTED

1. Whether the district court acquired subject matter jurisdiction over the removed action and over the
federal and state claims.

2. Whether the RICO claim was removable under 28 U.S.C. § 1441(a) and whether it supplied pendent

jurisdiction over related state-law claims.

3. Whether the RICO claim was separate and independent from the nonremovable Securities Act of 1933
claim under 28 U.S.C. § 1441(c).

4. Whether the district court properly dismissed the Securities Exchange Act of 1934 claims under the

derivative-jurisdiction doctrine.

5. Whether the Securities Act of 1933 claims had to be remanded because of the statutory prohibition on

removal.

6. Whether the state-law and RICO claims could be dismissed as time-barred on the face of the complaint

despite allegations invoking equitable tolling and the pendency of earlier actions.

7. Whether the Rule 12(b)(6) motion should have been treated as a motion for summary judgment because

defendants submitted a declaration.

HOLDINGS

1. A civil RICO claim arises under federal law and is removable under 28 U.S.C. § 1441(a); the district
court therefore had original jurisdiction over the RICO claim and pendent jurisdiction over sufficiently

related California statutory and common-law claims.

2. The district court properly dismissed the Securities Exchange Act of 1934 claims because the state court
lacked subject matter jurisdiction over claims subject to exclusive federal jurisdiction, and the federal

court could derive no jurisdiction through removal.

3. The Securities Act of 1933 claims were not removable under § 1441(a), and the RICO claim was not a
separate and independent claim supporting removal under § 1441(c); the district court therefore lacked

jurisdiction over those claims and was required to remand them to state court.

4. The district court improperly dismissed the state-law and RICO claims as time-barred on the pleadings
because the complaint alleged facts invoking state and federal equitable-tolling doctrines and the public

record showed that earlier related actions might have remained pending.

5. The motion to dismiss was not automatically converted into a summary-judgment motion merely

because defendants submitted a declaration requesting judicial notice of public records.

KEY QUOTATIONS



“Because the RICO claim is one "arising under the laws of the United States" it falls within the district

court's original jurisdiction and is thus removable pursuant to section 1441(a).” (1 23)

«wn

[W]here there is a single wrong to plaintiff, for which relief is sought, arising from an interlocked series of

transactions, there is no separate and independent claim or cause of action under Sec. 1441(c)."” (1 32)

“Treated as a Rule 12(b)(6) motion, the complaint should not have been dismissed unless it appeared "beyond
doubt" that plaintiffs could prove no set of facts in support of their claim which would entitle them to relief.”

(138)

FACTUAL BACKGROUND

The action arose from the 1977 and 1978 sale of securities in two Sambo's Restaurant, Inc. joint ventures formed
to finance restaurant expansion. Plaintiffs alleged that Sambo's officers, directors, and auditor violated federal
and state securities laws, committed fraud, and violated RICO in connection with those sales. Plaintiffs filed the

present action in 1986 and alleged that they learned of the defendants' misconduct within one year before filing
two earlier related actions in 1981.

PROCEDURAL HISTORY

Plaintiffs filed suit in the Santa Barbara Superior Court alleging violations of the Securities Act of 1933, the
Securities Exchange Act of 1934, California securities and fraud law, and RICO. Seven defendants removed the
action to the Central District of California. The district court dismissed all counts as time-barred, held that it
lacked subject matter jurisdiction over the Securities Exchange Act claim, and entered judgment dismissing the
action with prejudice. The Ninth Circuit affirmed dismissal of the Securities Exchange Act claims, reversed the
district court's exercise of jurisdiction over the Securities Act of 1933 claims and ordered remand of those claims
to state court, and reversed dismissal of the state-law and RICO claims, remanding for further proceedings
concerning equitable tolling and related factual issues.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand the Securities Act of 1933 claims to state court. Remand the state-law claims and RICO claim to the
district court for determinations concerning whether equitable tolling was properly raised, whether California
equitable-tolling doctrines apply to the state claims, whether federal tolling doctrines apply to the RICO claim,
and whether Emrich II remained pending. The district court was also directed to determine which defendants had

been properly served and to permit amendment of the removal petition to identify all proper defendants.
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