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SUMMARY

The Alabama Supreme Court reversed and remanded a judgment terminating a father's parental rights.
The Court held that the district court properly considered factors under Alabama Code § 26-18-7(b),
but erred in finding that the father had voluntarily relinquished his parental rights solely because he
failed to seek reinstatement of suspended visitation. The Court also addressed the requirement to
consider viable alternatives to termination, including in abandonment cases.
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QUESTIONS PRESENTED

1. Whether the district court properly considered the factors in Ala. Code 1975, § 26-18-7(b), when the
child was in the physical custody of the custodial parent rather than the noncustodial parent.

2. Whether the father's failure to petition for reinstatement of court-suspended visitation constituted a
voluntary relinquishment or abandonment of his parental rights.

3. Whether the district court's termination judgment could stand when its abandonment finding was based
on an unsupported conclusion that the father had voluntarily relinquished his parental rights.

HOLDINGS

1. A court may consider the factors listed in § 26-18-7(b) when evaluating termination of a noncustodial
parent's parental rights, even when the child is physically residing with the custodial parent.

2. A parent's failure to seek reinstatement of court-suspended visitation does not, without evidence of an
intent to surrender parental rights, establish voluntary relinquishment or abandonment by voluntary
relinquishment.

3. The reversal did not preclude the district court from reconsidering whether clear and convincing
evidence established abandonment on a basis other than voluntary relinquishment, or whether the father
was otherwise unable or unwilling to provide for the child's needs.

KEY QUOTATIONS

“"Relinquishment" is defined as "[a] forsaking, abandoning, renouncing or giving over a right." Black's Law
Dictionary 1161 (5th ed.1979).... Voluntary relinquishment is thus essentially synonymous with the concept of
"waiver," which has been defined as the "voluntary and intentional surrender or relinquishment of a known
right."” (1009-10)

“However, the district court was not within its authority in concluding that the father had "voluntarily
relinquished" his parental rights, because there is no evidence in this record to support the inference that the
father intended to surrender those rights.” (1010)

“By so holding, this Court does not take the position that evidence of the failure to seek reinstatement of
visitation rights can never support a finding of abandonment.” (1010-11)

FACTUAL BACKGROUND

The father and mother divorced in 1999, with the mother receiving sole legal and physical custody and the father
receiving visitation rights and a child-support obligation. After later contempt proceedings, the circuit court
suspended the father's visitation indefinitely and reduced his support obligation, subject to recalculation upon
reemployment. The father made regular payments at the reduced amount but had arrearages, made sporadic
efforts to contact the child, and did not petition to reinstate visitation. The mother then petitioned to terminate his



parental rights; the district court found abandonment based primarily on his failure to seek reinstatement of
visitation.

PROCEDURAL HISTORY

The Etowah District Court terminated the father's parental rights after finding that he had abandoned the child
and had failed to provide adequate support or maintain contact. The Alabama Court of Civil Appeals affirmed
without opinion, while its presiding judge dissented. The Supreme Court of Alabama granted certiorari, reversed,
and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Court of Civil Appeals was directed to reverse the district court's judgment terminating the father's parental
rights and remand the matter to the district court for further proceedings consistent with the opinion, including
reconsideration of abandonment on other legally permissible grounds and whether the father was otherwise
unable or unwilling to provide for the child's needs.
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