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SUMMARY

The Fifth Circuit denied a petition for review of the BIA's denial of a motion to reopen removal
proceedings, holding that the petitioner failed to strictly comply with the procedural requirements of
*Matter of Lozada* for an ineffective-assistance-of-counsel claim and failed to show prejudice
because the omitted evidence was cumulative and the proposed particular social group of "informants"
was not cognizable. The court also found no equitable tolling of the 90-day filing deadline due to lack
of diligence and no extraordinary circumstances, and dismissed for lack of jurisdiction the challenge to
the IJ's discretionary refusal to reopen *sua sponte*. Key topics include ineffective assistance of
counsel, *Lozada* compliance, prejudice, cumulative evidence, particular social group, equitable
tolling, and *sua sponte* reopening.
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QUESTIONS PRESENTED

1. Whether the IJ erred in denying the motion to reopen based on ineffective assistance of counsel due to
failure to comply with Lozada and lack of prejudice.

2. Whether equitable tolling of the 90-day deadline for moving to reopen is warranted.

3. Whether the court has jurisdiction to review the IJ's decision not to reopen sua sponte.

HOLDINGS

1. Deras failed to comply with Lozada's procedural requirements because she did not provide counsel's
response to her allegations and inaccurately stated counsel had not responded.

2. Deras failed to show prejudice because the unoffered evidence (testimony and police reports) would
have been cumulative and the proposed PSG of 'informants' is not cognizable.

3. Equitable tolling is not warranted because Deras did not show diligent pursuit of her rights or
extraordinary circumstances beyond her control.

4. The court lacks jurisdiction because the IJ has complete discretion and there is no standard by which to
judge the ruling.

KEY QUOTATIONS

“Motions to reopen are disfavored, and the denial of a motion to reopen is reviewed under a 'highly
deferential abuse of discretion standard'.” (at 3)

“this court has held strict compliance with Lozada is mandatory.” (at 3)

“Deras failed to make the necessary showing of prejudice because she did not show a reasonable likelihood
that the proceeding might have been different but for counsel's decisions not to call her son to testify about the
murder of his father, not to introduce police reports about the murder, and not to assert that Deras belonged to
the PSG of 'informants'.” (at 4)

“we lack jurisdiction to review the IJ's decision not to reopen a case sua sponte because the IJ has complete
discretion whether to do so, and we therefore have no standard by which to judge the ruling.” (at 5)

FACTUAL BACKGROUND

Sonia Maritza Deras-Leon and her three minor children, natives and citizens of Honduras, entered the United
States without authorization in February 2015. Deras's husband was murdered by her nephew, a gang leader, and
she feared for her life. The IJ denied her claims for asylum, withholding of removal, and relief under the
Convention Against Torture.



PROCEDURAL HISTORY

The petitioners were ordered removed by an immigration judge in November 2015. They moved to reopen based
on ineffective assistance of counsel. The IJ denied the motion, and the BIA affirmed without opinion. The
petitioners seek review.
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