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SUMMARY

The Appellate Division, Second Department, affirmed an order denying the plaintiff's motion for
summary judgment in an action seeking damages for personal injuries. Because the action had
previously been dismissed on defendants' unopposed motion for summary judgment, the plaintiff first
needed to move to vacate the default and demonstrate both a reasonable excuse and a potentially
meritorious cause of action.
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PROCEDURAL POSTURE The plaintiff appealed from an order denying his motion, among other
things, for summary judgment on the complaint.
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QUESTIONS PRESENTED



1. Whether a plaintiff may move for summary judgment on the complaint while a prior order, entered on
the plaintiff's default, granting defendants summary judgment dismissing the complaint remains in
effect.

2. What procedure a defaulting party must follow to challenge an order made on default.

HOLDINGS

1. A party may not move for summary judgment on the complaint while an order entered on that party's
default granting the opposing party summary judgment dismissing the complaint remains in effect; the
party must first move to vacate the default order.

2. The defaulting party must move to vacate the default and submit evidence in admissible form
demonstrating both a reasonable excuse for the default and a potentially meritorious cause of action.

KEY QUOTATIONS

“The proper procedure for challenging an order made on default is for the defaulting party to move to vacate
his or her default, submitting evidence in admissible form demonstrating both a reasonable excuse for his or
her default and a potentially meritorious cause of action”

FACTUAL BACKGROUND

The plaintiff brought an action, among other claims, to recover damages for personal injuries. The defendants
obtained an order granting their unopposed motion for summary judgment dismissing the complaint. The
plaintiff later sought summary judgment on the complaint without first vacating that order.

PROCEDURAL HISTORY

The Supreme Court, Queens County, had previously granted the defendants' unopposed motion for summary
judgment dismissing the complaint in an order dated June 29, 2016. The plaintiff subsequently moved for
summary judgment on the complaint without first moving to vacate the prior order. The Supreme Court denied
that motion, and the Appellate Division affirmed.

DISPOSITION

affirmed
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