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SUMMARY

In *Commonwealth Federal Savings & Loan Ass'n v. Tubero*, 569 So.2d 1271 (Fla. 1990), the
Florida Supreme Court held that an order imposing the severe discovery sanctions of dismissal or
default under Florida Rule of Civil Procedure 1.380 must contain an express written finding that the
party’s failure to comply was willful or deliberate. The court reasoned that such a finding ensures the
trial judge consciously determined the noncompliance was more than neglect or inadvertence and
facilitates meaningful appellate review. No “magic words” are required, but the order must reflect a

determination that the conduct was equivalent to willfulness or deliberate disregard.
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1. Is an express written finding of willful or deliberate refusal to obey a court order to comply with
discovery under Florida Rule of Civil Procedure 1.380 necessary to sustain the severe sanctions of
dismissal or default against a noncomplying plaintiff or defendant?

HOLDINGS

1. An order imposing the severe sanctions of dismissal or default for failure to comply with discovery must

contain an express written finding that the party's conduct was a willful or deliberate disregard of the
court's order.

KEY QUOTATIONS

“A deliberate and contumacious disregard of the court's authority will justify application of this severest of
sanctions, as will bad faith, willful disregard or gross indifference to an order of the court, or conduct which
evinces deliberate callousness.” (569 So.2d at 1272)

“no 'magic words' are required but rather only a finding that the conduct upon which the order is based was
equivalent to willfulness or deliberate disregard.” (569 So.2d at 1273)

“Except where mandated by statute or rule, we are loath to require trial judges to make specific findings of
fact in support of their rulings.” (569 So.2d at 1273)

FACTUAL BACKGROUND

Moshe Tubero filed suit against Commonwealth Savings and Loan Association on November 16, 1987.
Commonwealth served discovery requests on January 21, 1988, which Tubero did not answer. After a motion to
compel was granted, Tubero still failed to comply. On April 5, 1988, the trial court dismissed the complaint for
failure to comply with the discovery order. The record showed no attempt by Tubero to comply or communicate
any excuse.

PROCEDURAL HISTORY

Moshe Tubero sued Commonwealth Federal Savings and Loan Association. After Tubero failed to respond to
discovery, the trial court dismissed the complaint. The Fourth District reversed, holding that an order of

dismissal under Rule 1.380 must contain an express written finding of willful or deliberate refusal, and certified
the question to the Florida Supreme Court.
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