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SUMMARY

The Supreme Court of Appeals of West Virginia reversed Richard Alan Poore's first-degree murder
conviction and life sentence without mercy. The court held that improper prosecutorial comments
constituted plain error and that the circuit court plainly erred by failing to conduct a hearing
concerning the more than 25-year pre-indictment delay. The court also directed that any retrial address
the admissibility and required findings for prior-acts evidence under West Virginia Rule of Evidence
404(b).
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QUESTIONS PRESENTED

1. Whether the prosecutor's opening statement and closing argument contained unpreserved improper
comments that constituted plain error requiring reversal.

2. Whether the circuit court committed plain error by failing to conduct an evidentiary hearing concerning
whether the more-than-twenty-five-year pre-indictment delay violated Poore's due process rights.

3. What procedures the circuit court must follow on retrial in determining the admissibility of Rule 404(b)
evidence.

HOLDINGS

1. The prosecutor's extensive comments concerning the decedent's obituary, funeral, gravesite, and the
defendant's abusive character constituted clear error and were sufficiently prejudicial to satisfy the plain-
error standard and require reversal of the murder conviction.

2. The circuit court committed plain error by failing to conduct an evidentiary hearing to determine
whether the substantial pre-indictment delay violated Poore's due process rights.

3. Although the Court did not decide the admissibility of the Rule 404(b) evidence because it reversed on
other grounds, it directed that any retrial include a full hearing and the findings required by State v.
McGinnis.

KEY QUOTATIONS

“To trigger application of the `plain error' doctrine, there must be (1) an error; (2) that is plain; (3) that
affects substantial rights; and (4) seriously affects the fairness, integrity, or public reputation of the judicial
proceedings.” (*733)

“Four factors are taken into account in determining whether improper prosecutorial comment is so damaging
as to require reversal: (1) the degree to which the prosecutor's remarks have a tendency to mislead the jury
and to prejudice the accused; (2) whether the remarks were isolated or extensive; (3) absent the remarks, the
strength of competent proof introduced to establish the guilt of the accused; and (4) whether the comments
were deliberately placed before the jury to divert attention to extraneous matters.” (*734)

“To maintain a claim that preindictment delay violates the Due Process Clause of the Fifth Amendment to the
U.S. Constitution and Article III, Section 10 of the West Virginia Constitution, the defendant must show actual
prejudice.” (*735)

“Once that showing has been made, the trial court must then balance the resulting prejudice against the
reasonableness of the delay.” (*735)

FACTUAL BACKGROUND

In April 1981, Richard Alan Poore's nearly three-month-old son stopped breathing in the family's trailer and died
two days later after hospitalization. More than twenty-five years later, Poore was indicted and tried for murder.
The State relied substantially on medical testimony attributing the death to shaken baby syndrome and testimony
from family members concerning Poore's abusive conduct, while the defense presented competing medical
testimony and evidence questioning whether the death was homicide.



PROCEDURAL HISTORY

Poore was indicted in September 2006 for the 1981 death of his infant son. Following a June 2008 jury trial in
the Circuit Court of Pleasants County, he was convicted of first-degree murder and sentenced to life in prison
without mercy. The Supreme Court of Appeals of West Virginia reversed the conviction and remanded for
further proceedings, finding plain error in the prosecutor's comments and in the circuit court's failure to conduct
a pre-indictment-delay hearing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

If Poore is retried, the circuit court must conduct an evidentiary hearing concerning whether the pre-indictment
delay violated due process, applying the standards in State ex rel. Knotts v. Facemire. The court must also
conduct a full Rule 404(b) admissibility hearing and make the findings required by State v. McGinnis.
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