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SUMMARY

The New York Court of Appeals held that a commercial lease required the tenant to pay the full annual

basic rent for 2007 on January 1, even though the tenant terminated the lease one week later. The court

also held that the lease’s no-oral-modification clause barred the tenant’s claim that the parties had

orally agreed to prorate rent, and affirmed judgment for the landlord.
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affirmed

Landlord appealed as of right to the New York Court of Appeals from
an Appellate Division order reversing Supreme Court's dismissal,
granting landlord summary judgment for unpaid 2007 rent, and
remanding for attorney's fees. The appeal was as of right because two

Appellate Division Justices dissented.

De novo review of the parties' lease and the summary-judgment
record; preservation of legal issues was reviewed as a question of

appellate jurisdiction.
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QUESTIONS PRESENTED

1. Whether the lease required Van Wagner to pay the full annual basic rent for 2007 when that rent became

due on January 1, 2007, notwithstanding termination of the lease on January 8.

2. Whether the lease's no-oral-modification clause and General Obligations Law § 15-301 barred

enforcement of Van Wagner's alleged oral agreement to prorate the 2007 rent.

3. Whether Van Wagner established partial performance or equitable estoppel sufficient to avoid the no-
oral-modification provision.

4. Whether Eujoy's theory that the annual rent became due on January 1 was preserved for appellate

review.

HOLDINGS

1. The lease required Van Wagner to pay the full $96,243 annual basic rent for 2007 on January 1, 2007.
Because Van Wagner remained in possession after that date and terminated under Article 53 rather than
one of the specified apportionment provisions, it remained liable for the annual rent despite paying only
a prorated amount.

2. Van Wagner could not enforce the alleged oral agreement to prorate rent because the lease contained a
no-oral-modification clause and Van Wagner failed to show complete performance, partial performance

unequivocally referable to the alleged modification, or equitable estoppel.

3. Eujoy preserved its theory that the lease made the full 2007 rent due on January 1, 2007, and the Court

of Appeals had power to review the issue.

KEY QUOTATIONS

“In sum, Van Wagner accrued a debt for the annual basic rent under the terms of the lease when it remained
in possession of the billboard after January 1, 2007, and there is nothing in the law or the language of the

agreement that relieves it of that debt.” (425)

“General Obligations Law § 15-301 becomes meaningless if a tenant’s nonpayment of the rent required by a
lease is sufficient to prove an oral modification of payment terms, or estop the landlord from recovering the
shortfall.” (427)

FACTUAL BACKGROUND

Eujoy leased Van Wagner a rooftop billboard for a 15-year term. The lease required Van Wagner to pay the
annual basic rent for 2007, $96,243, in advance on January 1, 2007, and provided that prepaid rent was not
returnable upon termination except for specified casualty, condemnation, or illegality events. Van Wagner
stopped payment on its rent check, terminated the lease effective January 8, 2007 under a separate obstruction-
of-view provision, and sent Eujoy a prorated payment of $2,109.43. Van Wagner claimed that the parties had

orally agreed to prorate the rent, but Eujoy denied the alleged agreement.
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Eujoy sued Van Wagner for the unpaid balance of annual 2007 basic rent and attorney's fees. Supreme Court
denied Eujoy's summary-judgment motion and granted Van Wagner's cross-motion to dismiss. The Appellate
Division, with two Justices dissenting, reversed, granted Eujoy summary judgment, denied Van Wagner's cross-
motion, and remanded for attorney's fees. After judgment was entered pursuant to the parties' stipulation

concerning attorney's fees, the Court of Appeals reviewed the Appellate Division order and affirmed.
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