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SUMMARY

The United States District Court for the Middle District of Pennsylvania resolves First Mercury
Insurance Company’s motion for in camera review of documents withheld or redacted in discovery.
The court distinguishes privileged legal advice and work product concerning anticipated litigation
from materials created in the ordinary course of insurance claims handling and coverage decision-
making. It orders disclosure of portions of several documents, including the claims adjuster’s coverage
analysis and a draft coverage position letter, while allowing other redactions to remain privileged.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff moved to compel production of documents relating to
Defendant's insurance-coverage denial and bad-faith claim. After two
prior motions for in camera review and related orders concerning
privilege, Defendant submitted redacted documents for a third in
camera review. The court determined which redactions were protected
and ordered disclosure of the remainder.

STANDARD OF REVIEW The court applied the attorney-client privilege and work-product
doctrine to the disputed documents through document-by-document in
camera review. The party asserting privilege bore the burden of
establishing its applicability.

PRECEDENTIAL VALUE unpublished district court memorandum opinion
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PRACTICE AREAS

insurance coverage insurance bad faith civil procedure discovery evidence

QUESTIONS PRESENTED

1. Whether documents and communications created during an insurer's coverage investigation and denial
process were protected by the attorney-client privilege or work-product doctrine merely because
attorneys participated in their preparation.

2. Whether the disputed redactions and wholesale withholding of claims-adjustment materials were proper
in light of Plaintiff's bad-faith claim.

3. Which specific documents or portions of documents concerned anticipated litigation or legal advice and
therefore could remain redacted.

HOLDINGS

1. Attorney-client privilege protects confidential communications made for the purpose of obtaining or
providing legal assistance, but it does not protect business advice or communications prepared by
attorneys while performing claims-adjusting functions. Attorneys' participation in a coverage decision
does not by itself make related materials privileged.

2. Work-product protection applies to materials prepared in anticipation of litigation or for trial, but an
insurer cannot withhold its entire claims file on that basis when the materials were prepared in the
ordinary course of investigating, evaluating, and deciding an insurance claim.

3. Documents and communications that reveal the insurer's rationale and decision-making process for
denying coverage are discoverable in an insurance bad-faith action, including materials prepared by
attorneys while performing claims-adjusting functions.

KEY QUOTATIONS

“The attorney-client privilege protects communications made between a client and an attorney in confidence
for the purpose of obtaining or providing legal assistance.” (II.A)

“An insurance company cannot reasonably argue that the entirety of its claims files are accumulated in
anticipation of litigation when it has a duty to investigate, evaluate[,] and make a decision with respect to
claims made on it by its insureds.” (II.A)

“This is the rationale that Plaintiff seeks and to which Plaintiff is entitled to discover.” (II.B.6)

“Defendant must disclose the parts of the withheld documents which the Court has found were improperly
redacted.” (III)

FACTUAL BACKGROUND



A worker allegedly was injured at a natural-gas well site and later obtained a $1.7 million verdict against
Plaintiff in a personal-injury action. Through indemnification agreements and assignments, Plaintiff tendered an
insurance claim to Defendant, which denied the tender in 2015 and again in 2020 after reopening the claim. The
coverage-denial process involved a claims adjuster, his supervisor, in-house counsel, and outside counsel, and
the court found that certain attorney-prepared materials were part of the ordinary claims-adjusting process rather
than privileged legal advice or litigation work product.

PROCEDURAL HISTORY

Plaintiff sued Defendant over the denial of an insurance claim, including a statutory bad-faith claim. Plaintiff
filed a motion to compel, and the court previously ordered production of facts, documents, and communications
concerning the claim-denial decision-making process while recognizing privilege for communications made in a
legal-advice capacity. Defendant later filed multiple motions for in camera review, repeatedly asserting privilege
and work-product protection over the claim file. On the third motion, the court reviewed the disputed documents
and ordered disclosure of redactions and documents relating to claim adjustment and coverage decision-making,
while allowing redactions concerning anticipated litigation and genuine legal advice.
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