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SUMMARY

The Appellate Division, Second Department affirmed an order denying defendants’ motion to dismiss
a breach-of-contract claim arising from an alleged oral agreement for staging services and home
furnishings. The court held that, accepting the complaint’s allegations as true, the agreement was
predominantly for services rather than the sale of goods and therefore was not shown at the pleading
stage to be barred by the UCC statute of frauds.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendants appealed from an order denying their pre-answer motion
under CPLR 3211(a) to dismiss the breach-of-contract cause of action
on statute-of-frauds grounds.

STANDARD OF REVIEW On a CPLR 3211(a)(5) motion based on the statute of frauds, the court
accepts the complaint's factual allegations as true and affords the
plaintiff the benefit of every possible favorable inference.
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PARTIES Emanon South Corp., et al. v. Cindy L. Montgomery, etc., et al.

TOPICS

breach of contract statute of frauds uniform commercial code motions to dismiss civil procedure



PRACTICE AREAS

Contracts Commercial law Civil procedure Appellate procedure

QUESTIONS PRESENTED

1. Whether the alleged oral agreement was subject to the statute of frauds in UCC 2-201 because it was
predominantly an agreement for the sale of goods.

2. Whether the complaint sufficiently pleaded a breach-of-contract cause of action to survive defendants'
CPLR 3211(a) motion to dismiss.

HOLDINGS

1. The complaint sufficiently alleged that the agreement was predominantly for the furnishing of services,
with the transfer of personal property merely incidental; therefore, defendants failed to establish at the
pleading stage that the agreement was barred by UCC 2-201's statute of frauds.

2. The Supreme Court properly denied defendants' branch of the CPLR 3211(a) motion seeking dismissal
of the breach-of-contract cause of action.

KEY QUOTATIONS

“"If service dominates the transaction and the transfer of personal property is merely incidental to that
transaction, then it is deemed to be predominantly service oriented"” ([*2])

“"On a motion to dismiss a complaint pursuant to CPLR 3211(a)(5) based on the statute of frauds, the court
is required to accept the facts as alleged in the complaint as true and accord the plaintiff the benefit of every
possible favorable inference"” ([*1])

FACTUAL BACKGROUND

Plaintiffs alleged that in June 2020 they entered into an oral agreement with defendants to provide staging
services for defendants' Southampton property in exchange for a design fee equal to one percent of the property's
gross sale price. Plaintiffs allegedly supplied home furnishings that the eventual purchaser could elect to buy,
with defendants agreeing to pay an additional price for those furnishings if the option was exercised. The
property sold on February 23, 2022, for $4,925,000, the purchaser elected to buy it with the furnishings, and
defendants allegedly failed to pay either the design fee or the furnishings charge.

PROCEDURAL HISTORY

Plaintiffs commenced an action seeking, among other relief, damages for breach of an alleged oral agreement
concerning staging services, a design fee, and home furnishings. Defendants moved before answering under
CPLR 3211(a) to dismiss the contract claim, arguing that the alleged agreement violated the statute of frauds
under UCC 2-201. The Supreme Court, Suffolk County, denied that branch of the motion, and the Appellate
Division affirmed.

DISPOSITION



affirmed
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