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SUMMARY

The Idaho Supreme Court affirmed an order protecting peer review records from discovery in a
physician’s lawsuit against a hospital concerning the denial of renewed medical staff privileges. The
court held that Idaho Code section 39-1392b applies by its terms to actions beyond medical
malpractice claims and rejected the argument that courts may revise an unambiguous statute based on
allegedly absurd results. It also held that the physician’s lawsuit waived his own ability to assert the
privilege for purposes of the litigation, while defendants could elect to use protected information in
their defense under section 39-1392e(f).
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QUESTIONS PRESENTED

1. Whether Idaho Code section 39-1392b applies to peer review records sought in a lawsuit alleging that a
hospital acted in bad faith by refusing to renew a physician's privileges.

2. Whether a court may modify or disregard an unambiguous statute when applying it as written allegedly
produces a palpably absurd result.

3. Whether Idaho Code section 39-1392e(f) waives defendants' peer review privilege in its entirety when
the investigated physician brings suit.

4. Whether the Supreme Court could address the scope of Idaho Code section 39-1392c when the district
court had not ruled on that issue.

HOLDINGS

1. Idaho Code section 39-1392b applies by its terms to all peer review records in this litigation, including
records sought in a physician's lawsuit alleging that a hospital used peer review proceedings in bad faith
or for anticompetitive purposes.

2. The court lacks authority to revise or disregard an unambiguous statute on the ground that applying it as
written would produce a palpably absurd result.

3. When a physician who was the subject of peer review brings suit based on the health care organization's
activity, the physician waives the right to assert the peer review privilege in that litigation; the defendant
health care organization and its staff or committee members may elect to waive the privilege to use
protected information in defense, but the waiver is limited to the litigation of that claim.

4. The court would not address the scope of Idaho Code section 39-1392c because the district court had not
ruled on that issue.

KEY QUOTATIONS

“If this Court were to conclude that an unambiguous statute was palpably absurd, how could we construe it to
mean something that it did not say?” (508)

“Thus, we have never revised or voided an unambiguous statute on the ground that it is patently absurd or
would produce absurd results when construed as written, and we do not have the authority to do so.” (509)

“By bringing the lawsuit, the physician waives his or her right to assert the privilege.” (510)

FACTUAL BACKGROUND

Joseph Verska was an orthopedic spine surgeon who held privileges at Saint Alphonsus Regional Medical Center
until the hospital declined to reappoint him after peer review proceedings. Verska and his professional



corporation alleged that the hospital and two physicians acted in bad faith, including to eliminate competition,
and asserted tort, contract, fiduciary-duty, due-process, and related claims. Plaintiffs sought discovery
concerning the peer review process, but the hospital claimed that the records and related testimony were
protected by Idaho's peer review privilege.

PROCEDURAL HISTORY

Verska and The Spine Institute sued Saint Alphonsus Regional Medical Center and two physicians after the
hospital refused to renew Verska's medical staff privileges. During discovery, plaintiffs sought peer review
records concerning the hospital's decision; defendants asserted the statutory peer review privilege. The district
court denied the motion to compel and granted a protective order. The Idaho Supreme Court accepted a
permissive appeal and affirmed.
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