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SUMMARY

The First Circuit affirmed the grant of a new trial after a jury convicted Ackerly of wire fraud, honest
services wire fraud, and conspiracy. The district court found a Confrontation Clause violation when
the prosecutor, during redirect examination, asked a witness about a co-conspirator's guilty plea—a
testimonial statement—without providing an opportunity for cross-examination. On appeal, the
government argued that the statement was not admitted into evidence and that curative instructions
eliminated any constitutional violation, but the First Circuit held that because the government failed to
preserve these arguments, plain error review applied, and the claimed error was neither clear nor
obvious under existing case law. The court also noted that curative instructions address prejudice, not
whether a constitutional violation occurred, and affirmed that the district court did not abuse its

discretion in ordering a new trial.
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QUESTIONS PRESENTED

1. Whether the district court's finding of a Confrontation Clause violation was clear or obvious error when

the testimonial statement was not admitted into evidence.

2. Whether the district court's finding of a Confrontation Clause violation was clear or obvious error when

the question was unanswered and followed by curative instructions.

HOLDINGS

1. The argument was not preserved because the government did not raise it in the district court, so it is

subject to plain error review.

2. Even assuming error, it was not clear or obvious because the law is unsettled on whether the
Confrontation Clause applies to statements not admitted into evidence.

3. The argument was not preserved because it was not raised below, so plain error review applies.

4. It was not clear or obvious because case law does not support the government's proposition that a single

question cannot be a violation.

KEY QUOTATIONS

“To prevail on plain error review, the government must demonstrate "(1) that an error occurred (2) which was
clear or obvious and which not only (3) affected [its] substantial rights, but also (4) seriously impaired the

fairness, integrity, or public reputation of judicial proceedings."” (11)

“We hold that to the extent the district court may have erred in treating the prosecutor's improper statement
as working a Confrontation Clause violation — a matter that we do not decide — that error was neither clear
nor obvious. And because the government has failed to carry the devoir of persuasion with respect to the

second element of the plain error construct, plain error is plainly absent.” (19)

“It is the unconfronted testimonial statement that comprises the Confrontation Clause violation, and curative
instructions cannot suffice to put the genie back into the bottle.” (23)

FACTUAL BACKGROUND

The defendant was a senior account executive at Georgeson, a proxy-solicitation firm. She was charged with
participating in a scheme to bribe an ISS employee, Brian Zentmyer, for nonpublic information. At her separate



trial, the government did not call Zentmyer but instead called a cooperating witness, Keith Haynes. During
Haynes' redirect examination, the prosecutor asked a question that referenced Zentmyer's guilty plea. The
question was not answered, and the district court sustained the objection. The district court later granted a new
trial, concluding that the question violated the Confrontation Clause because it brought a testimonial statement to

the jury's attention without an opportunity for cross-examination.

PROCEDURAL HISTORY

The defendant was indicted for wire fraud, honest services wire fraud, and conspiracy. After a mistrial involving
co-defendants, the defendant was retried separately. During the trial, the prosecutor asked a question referencing
a co-defendant's guilty plea, which was not admitted into evidence. The district court granted a new trial, finding

a Confrontation Clause violation. The government appealed.
DISPOSITION

affirmed
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