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SUMMARY

The Massachusetts Supreme Judicial Court held that conviction under G. L. c. 265, § 13B 1/2(b),
requires proof that the defendant was acting in a professional capacity as a mandated reporter when the
offense occurred. Because the evidence showed that the defendant, a police officer, was not acting
professionally at the time of the conduct, the enhanced conviction was vacated. The court remanded
for entry of judgment on the lesser included offense of indecent assault and battery on a child under
fourteen and for resentencing.
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PROCEDURAL POSTURE The defendant appealed from a conviction in the Massachusetts
Superior Court for indecent assault and battery on a child under
fourteen by a mandated reporter under G. L. c. 265, § 13B 1/2 (b). The
Supreme Judicial Court transferred the appeal from the Appeals Court
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STANDARD OF REVIEW Under the Latimore standard, the court considers whether, viewing the
evidence in the light most favorable to the Commonwealth, any
rational jury could have found each element of the offense beyond a
reasonable doubt. A motion for a required finding of not guilty must be
allowed when the evidence is insufficient as a matter of law.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to prove that the defendant's touching of the child was indecent for
purposes of G. L. c. 265, § 13B.

2. Whether conviction under G. L. c. 265, § 13B 1/2 (b), requires proof beyond a reasonable doubt that the
defendant was acting in a professional capacity as a mandated reporter at the time of the offense.

3. Whether the defendant was entitled to a required finding of not guilty on the mandated-reporter
enhancement when the Commonwealth presented no evidence that he acted in his professional capacity.

4. Whether trial counsel was ineffective for failing to request a lesser-included-offense instruction.

HOLDINGS

1. The evidence was sufficient for a rational jury to find beyond a reasonable doubt that the defendant
intentionally touched the child indecently.

2. To convict a defendant under G. L. c. 265, § 13B 1/2 (b), the Commonwealth must prove beyond a
reasonable doubt that, at the time of the offense, the defendant was a mandated reporter acting in a
professional capacity.

3. The trial judge should have allowed the defendant's motion for a required finding of not guilty because
the Commonwealth presented no evidence that he was acting in his professional capacity when the
offense occurred.

4. The ineffective-assistance argument was unavailing because the trial judge's erroneous ruling that a
police officer was necessarily a mandated reporter foreclosed the lesser-included-offense instruction.

KEY QUOTATIONS

“Because there was no evidence that the defendant was acting in his professional capacity when he committed
the offense, we must conclude that the judge erred in denying the defendant's motion for a required finding of
not guilty as to G. L. c. 265, § 13B 1/2 (b ).” (483 Mass. at 123)

“Reading the statutory provisions together, as we must, we conclude that to convict a defendant under G. L. c.
265, § 13B 1/2 (b ), the Commonwealth must prove beyond a reasonable doubt that, at the time of the
commission of the offense, the defendant was a mandated reporter who was acting in his or her professional
capacity.” (483 Mass. at 129-130)

FACTUAL BACKGROUND

The defendant, a police officer trained as a mandated reporter, had dated the victim's mother for approximately
ten years and frequently visited the family home. When the victim was approximately eight years old, the
defendant, dressed in plain clothes, accompanied her and her mother to a cousin's apartment and sexually
touched the victim while sitting on a couch. The Commonwealth presented no evidence that the defendant was
acting in his professional capacity as a police officer at the time of the offense.



PROCEDURAL HISTORY

The defendant was indicted on three counts of indecent assault and battery on a child under fourteen by a
mandated reporter. The trial judge ruled that a police officer was a mandated reporter as a matter of law, denied
the defendant's motions for a required finding of not guilty, and instructed the jury accordingly. The jury
convicted the defendant on one count and acquitted him on two others. The Supreme Judicial Court held that the
evidence did not establish that the defendant acted in his professional capacity, vacated the enhanced conviction,
and ordered entry of judgment on the lesser included offense with resentencing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The conviction under G. L. c. 265, § 13B 1/2 (b), is vacated and set aside. The Superior Court must enter a
judgment of guilty of the lesser included offense of indecent assault and battery on a child under fourteen under
G. L. c. 265, § 13B, and resentence the defendant.
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