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SUMMARY

The Supreme Court of New Jersey held that double jeopardy did not bar resentencing because the
defendant had appealed and the new sentence did not exceed the original sentence. The court further
held that, when seeking a discretionary extended term for multiple offenses, the prosecutor's selection
of the offense is entitled to weight but is not dispositive, and the trial court must explain any departure.
The court reversed and remanded for the trial judge to explain why the extended term was not applied
to the eluding conviction.
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QUESTIONS PRESENTED

1. Whether double jeopardy barred resentencing after defendant had begun serving his original sentence.

2. Whether the prosecutor's identification of the offense for extended-term treatment controlled the
sentencing court's selection of the offense.

3. Whether the Appellate Division properly exercised original jurisdiction to select the offense receiving
the extended term rather than remanding to the trial court.

HOLDINGS

1. Double jeopardy did not bar resentencing because defendant had appealed his sentence and the new
sentence was not greater than the sentence originally imposed.

2. The sentencing judge must give weight to the prosecutor's determination of which offense should
receive a discretionary extended term, but the prosecutor's selection is not dispositive. If the judge
selects a different offense, the judge must state the reasons on the record.

3. The Appellate Division improperly substituted its judgment for that of the trial judge by exercising
original jurisdiction to revise the sentence. When a sentencing court's exercise of discretion is clearly
mistaken, the preferred remedy is remand to the trial court for resentencing or explanation.

KEY QUOTATIONS

“because defendant appealed his sentence and because his new sentence is not in excess of that originally
imposed, double jeopardy is not implicated.” (212)

“Because it is the prosecutor's choice whether to seek an extended term in the first instance, it follows that the
trial judge should give weight to the prosecutor's determination regarding which offense is to be subject to an
extended term, but that selection is not dispositive.” (212)

“If the appellate panel finds that there has been such an error, "a remand to the trial court for resentencing is
strongly to be preferred."” (213)

FACTUAL BACKGROUND

Thomas was convicted of second-degree robbery, second-degree eluding, possession of a weapon for an
unlawful purpose, criminal mischief, resisting arrest, and receiving stolen property. The prosecutor sought a
discretionary extended term, identifying the eluding offense as the focus of the application, but the trial judge
imposed the extended term on the robbery conviction. The judge did not explain why he selected robbery rather
than eluding for extended-term treatment. The Appellate Division revised the sentence itself, prompting the
State's certification appeal.

PROCEDURAL HISTORY



Defendant was convicted of multiple offenses, including second-degree robbery and second-degree eluding, and
received an aggregate twenty-eight-year sentence with 13.5 years of parole ineligibility. After the Supreme Court
reinstated the robbery conviction and remanded for consideration of sentencing arguments, the trial court
resentenced defendant to an aggregate sixteen-year sentence with 13.6 years of parole ineligibility. The
Appellate Division reversed, exercised original jurisdiction, and imposed an extended term on the eluding
conviction while reducing the robbery sentence. The Supreme Court reversed and remanded to the trial court for
an explanation of its decision regarding the offense to which the extended term should apply.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the trial judge for an explanation of why the judge declined to accept the prosecutor's application to
apply the extended term to the eluding count, and for proceedings consistent with the court's stated sentencing
principles.
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