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SUMMARY

The Supreme Court of Virginia held that Virginia Code §§ 46.2-1095 and 46.2-1098 preclude a
negligence per se claim based on the failure to secure a child in a child restraint device, but do not
abrogate a common-law negligence action arising from the child's injuries. The Court reversed the
Circuit Court of Bedford County's dismissal on demurrer and remanded for further proceedings.
Justice Kinser dissented, concluding that the statutory language barred the common-law negligence

claim at issue.

CASE DETAILS

COURT Supreme Court of Virginia

WRITING FOR THE COURT Donald W. Lemons; All the Justices

JURISDICTION Virginia

DECIDED June 10, 2010

DOCKET Record No. 091469

DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Hannah appealed from the Circuit Court of Bedford County's order

sustaining Evans's demurrer to her amended complaint and dismissing

the complaint with prejudice.

STANDARD OF REVIEW A demurrer admits the truth of the pleaded facts and facts reasonably
and fairly implied or inferred, but not the correctness of legal
conclusions. The sufficiency of the legal conclusions is reviewed de

novo. Statutory interpretation is also reviewed de novo.
PRECEDENTIAL VALUE Published Virginia Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1.

2.

3.

Whether Code §§ 46.2-1095 and 46.2-1098 preclude a common-law negligence action based on an
adult's failure to secure a child in a child-restraint device.

Whether the statutes preclude evidence or comment at trial concerning the statutory child-restraint

requirements.

Whether a four-year-old child may be found contributorily negligent or legally responsible for failing to
mitigate personal-injury damages.

HOLDINGS

1.

Code §8§ 46.2-1095 and 46.2-1098 preclude a cause of action based on negligence per se, but they do not
abrogate a common-law negligence cause of action arising from injuries sustained by a child in a motor-

vehicle accident.

. The statutes preclude any mention of their provisions by the parties at trial for any reason in the

common-law negligence action.

. A four-year-old child is not legally capable of contributory negligence.
. In an infant's personal-injury action, the negligence of a parent is not imputed to the infant child.

. A four-year-old child is unable, as a matter of law, to mitigate her damages.

KEY QUOTATIONS

“We hold that, read together, Code §§ 46.2-1095 and 46.2-1098: (i) preclude a cause of action based upon
negligence per se; and (ii) preclude any mention of the statutory provisions by the parties at trial for any

reason.” (177)

“Consistent with Code § 1-200 and our case law, we conclude that the General Assembly intended preclusion
of a per se negligence action based upon Code §§ 46.2-1095 and 46.2-1098, but did not abrogate a common

law action for negligence.” (177)

FACTUAL BACKGROUND

When Hannah was four years old, her father placed her in a portable foam seat on the floorboard of a 1972

pickup truck. The truck was involved in a head-on collision, causing Hannah to be thrown about inside the truck

and suffer severe injuries, including a skull fracture, cerebral edema, subarachnoid hemorrhage, a ruptured

bladder, and pelvic fractures. Her amended complaint alleged that her father's placement of her in an unsafe

location breached his common-law duty of care, without relying on Code § 46.2-1095.
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Hannah sued her father for common-law negligence arising from his alleged failure to secure her safely in a
vehicle. The circuit court concluded that Code §§ 46.2-1095 and 46.2-1098 barred the action and sustained the

demurrer. The Supreme Court of Virginia granted an appeal, reversed, and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the Circuit Court of Bedford County for further proceedings consistent with the
opinion. The trial court was instructed to observe that the child-restraint statutes could not be mentioned at trial

and to apply the rules concerning the child's incapacity for contributory negligence and mitigation of damages.
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