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SUMMARY

The court held that a creditor of an insolvent bank could set off the bank’s debt to him against his

promissory note, even after the Bank Commissioner took possession of the bank’s assets. Because the

creditor’s claim exceeded the note, he was entitled to extinguish the note and receive a judgment for

the excess as a general unsecured claim against the insolvent bank.
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1. Whether a creditor of an insolvent state bank may set off a mutual debt owed by the bank against the

creditor's promissory note when the Bank Commissioner sues to collect the note.



2. Whether, when the creditor's mutual claim exceeds the note, the creditor may extinguish the note and

obtain a judgment for the excess against the insolvent bank.

HOLDINGS

1. A creditor may set off a mutual debt owed by an insolvent bank against the bank's claim on the creditor's

note when both debts existed at the time the Bank Commissioner took over the bank.

2. When the creditor's established mutual claim exceeds the amount of the note, the note is extinguished
and the creditor is entitled to judgment against the insolvent bank for the excess, with the excess treated

as a general unsecured claim.

KEY QUOTATIONS

“That section did not create the right of set-off, but recognized its existence and provided a method by which

it could be enforced even after bankruptcy.” (283-284)

“Such counterclaims can be asserted as a defense or by the voluntary act of the parties, because it is
grounded on the absurdity of making A. pay B. when B. owes A.” (283)

“Assignees, trustees in bankruptcy, and receivers are not purchasers for value, and take the estate of the
insolvent subject to all set-offs, liens, and incumbrances, and in the plight existing at the date to which his
title is ultimately referred” (284)

FACTUAL BACKGROUND

The Alamo State Bank held Briscoe's $200 promissory note while owing him $250 for services. Before the
mutual debts were settled, the bank became insolvent and was taken over by the State Bank Commissioner. The
commissioner sued on the note, and Briscoe sought to offset the bank's debt against the note and recover any

excess.

PROCEDURAL HISTORY

The State Bank Commissioner, after taking possession of the insolvent Alamo State Bank, sued Briscoe on a
$200 promissory note. Briscoe asserted a set-off based on the bank's $250 debt to him for services. The trial
court denied the set-off against the note, entered judgment on the note for the commissioner, and allowed
Briscoe a separate judgment against the defunct bank. The Supreme Court of Oklahoma reversed and remanded

for entry of judgment consistent with its opinion.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the trial court's judgment and remand for entry of judgment extinguishing Briscoe's note through the
set-off and awarding him judgment against the insolvent bank for the excess, treated as a general unsecured

claim.
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