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SUMMARY

The Appellate Division, Second Department dismissed the defendant's appeal from an order denying
discovery-related relief in an action involving alleged breach of contract. The court held that the
examination-before-trial ruling was not appealable as of right and that the right to directly appeal the
remaining portions terminated upon entry of judgment; the issues were reviewable on appeal from the

judgment.
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QUESTIONS PRESENTED
1. Whether the portions of the order concerning an examination before trial were appealable as of right.

2. Whether the defendant retained a direct right to appeal the remaining portions of the interlocutory order

after entry of judgment in the action.

HOLDINGS

1. An order portion that effectively seeks rulings concerning an examination before trial is not appealable
as of right.

2. The right to a direct appeal from the remaining portions of the interlocutory order terminates upon entry
of judgment in the action, although the issues may be reviewed on appeal from the judgment.

KEY QUOTATIONS

“The appeal from the order must be dismissed because the portion of the order which, in effect, seeks rulings
on an examination before trial is not appealable as of right, and the right of direct appeal from the remaining

portions of the order terminated with the entry of the judgment in the action.” ([*1])

FACTUAL BACKGROUND

The underlying action included claims to recover damages for breach of contract. The defendant sought
discovery-related relief, including authorizations for Internet providers to release emails, a new deposition,

deposition fees and costs, a sworn statement concerning malpractice-insurance claims, and telephone records.
The lower court denied the challenged portions of that motion.

PROCEDURAL HISTORY

The Supreme Court, Westchester County, denied portions of the defendant's motion to compel email
authorizations, a new deposition, deposition fees and costs, a sworn malpractice-insurance-claims statement, and
telephone records. The defendant appealed from that order. The Appellate Division dismissed the appeal because
the examination-before-trial rulings were not appealable as of right and direct appeal from the remaining

portions terminated upon entry of judgment; the issues were reviewable on the appeal from the judgment.

DISPOSITION

dismissed
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