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SUMMARY

The Appellate Division, Third Department affirmed a Family Court order adjudicating a child
neglected by the mother and father. The court declined to consider the father's challenges because he
failed to file a notice of appeal, and held that the evidence of the mother's methamphetamine use,
violation of a safety plan, and failure to provide necessities supported the neglect finding.
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DISPOSITION affirmed

PROCEDURAL POSTURE Jamie CC. appealed from a corrected Family Court order adjudicating
the child to be neglected by both parents in two proceedings under
Family Court Act article 10. Bryan DD. did not file a notice of appeal
but submitted a brief challenging the neglect finding against him.

STANDARD OF REVIEW The Appellate Division accords great deference to Family Court's
factual findings and credibility determinations and will not disturb
them when supported by a sound and substantial basis in the record.
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QUESTIONS PRESENTED

1. Whether the father's challenges to the neglect finding were properly before the Appellate Division when
he failed to file a notice of appeal.

2. Whether the mother's repeated drug use, violation of the safety plan, and failure to provide necessities
established neglect under Family Court Act § 1046.

3. Whether Family Court's neglect finding was supported by a sound and substantial basis in the record.

4. Whether the statutory presumption of neglect arising from qualifying repeated drug misuse was rebutted
by the mother's evidence.

HOLDINGS

1. The father's challenges to the order were not properly before the court because filing a notice of appeal
is a nonwaivable jurisdictional prerequisite, and the court could grant the mother full relief without
granting affirmative relief to the nonappealing father.

2. The mother's admitted and repeated methamphetamine use, positive drug test, violation of the safety
plan, and failure to provide stable shelter and basic necessities constituted neglect.

3. Family Court's finding that the mother neglected the child was supported by a sound and substantial
basis in the record and would not be disturbed.

KEY QUOTATIONS

“The filing of a notice of appeal is nonwaivable and jurisdictional” (*1)

“A finding of neglect requires only an imminent threat of injury or impairment, not actual injury or
impairment, and such threat may be established through a single incident or circumstance” (*2)

“the presumption of neglect that arises under Family Ct Act § 1046 (a) (iii) cannot be rebutted by evidence
that the child[ ] [was] well cared for and not in danger” (*4)

“actual injury or impairment, so long as the danger is near or impending, not merely possible” (*5)

FACTUAL BACKGROUND

The child, born in 2020, primarily stayed with his father while the parents lived apart. The mother admitted
using methamphetamine on December 21-22, 2022, tested positive for methamphetamine and amphetamine on
December 27, and was found with numerous drug-related items in her vehicle. After DSS implemented a safety
plan requiring the child to reside with the father and limiting the mother's contact to supervised visits until she
obtained appropriate drug-screen results and engaged in treatment, the mother retrieved the child and kept him
unsupervised for approximately three hours in violation of the plan. The mother also temporarily lacked stable
housing and basic necessities for the child.
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The Schuyler County Department of Social Services filed separate neglect petitions against the mother and
father in January 2023. After a fact-finding hearing, Family Court adjudicated the child neglected by each parent
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