SUPREME COURT OF APPEALS OF WEST VIRGINIA

In re A.K. and E.H.

No. 20-0424 (W. Va. Dec. 10, 2020) - No. 20-0424 - Decided December 10, 2020

SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the termination of petitioner mother B.K.'s
parental rights to A.K. and E.H. The court held that she failed to demonstrate likely full participation
in a post-adjudicatory improvement period and that substantial evidence supported findings that the
conditions of abuse and neglect were unlikely to be corrected and termination was necessary for the
children's welfare. The decision is a per curiam memorandum decision issued under Rule 21 of the

West Virginia Rules of Appellate Procedure.
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PROCEDURAL POSTURE Petitioner mother appealed the Circuit Court of Monongalia County's

order terminating her parental rights after the court denied her request

for a post-adjudicatory improvement period.

STANDARD OF REVIEW Conclusions of law are reviewed de novo. In an abuse and neglect case
tried upon the facts without a jury, factual findings are reviewed for
clear error and will not be set aside unless the reviewing court is left

with a definite and firm conviction that a mistake was made.
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QUESTIONS PRESENTED
1. Whether the circuit court erred in denying petitioner a post-adjudicatory improvement period.

2. Whether the circuit court erred in terminating petitioner's parental rights for lack of a reasonable
likelihood that the conditions of abuse and neglect could be substantially corrected and because

termination was necessary for the children's welfare.

HOLDINGS

1. A parent seeking a post-adjudicatory improvement period must demonstrate by clear and convincing
evidence that the parent is likely to fully participate in it. Petitioner failed to meet that burden because
she largely refused to participate in drug screening and other services, so the circuit court did not abuse
its discretion in denying the improvement period.

2. Termination of petitioner's parental rights was proper because substantial evidence established that there
was no reasonable likelihood that the conditions of abuse and neglect could be substantially corrected

and that termination was necessary for the children's welfare.

KEY QUOTATIONS

“an improvement period in the context of abuse and neglect proceedings is viewed as an opportunity for the
miscreant parent to modify his/her behavior so as to correct the conditions of abuse and/or neglect with which
he/she has been charged.” (3)

“Termination of parental rights, the most drastic remedy under the statutory provision covering the
disposition of neglected children, [West Virginia Code § 49-4-604] . . . may be employed without the use of
intervening less restrictive alternatives when it is found that there is no reasonable likelihood under [West

Virginia Code § 49-4-604(d)] . . . that conditions of neglect or abuse can be substantially corrected.” (4)

FACTUAL BACKGROUND

Petitioner mother had a history of methamphetamine and other substance abuse, including a prior abuse and
neglect proceeding in which she completed an improvement period. In the current proceeding, the DHHR
alleged substance abuse affecting her ability to parent, an unsafe home, and domestic violence. Petitioner failed
to attend an MDT meeting, missed contact with the children, did not maintain communication with the DHHR,
participated in only three drug screens—two of which were ordered at hearings—and tested positive for multiple
substances. She did not seek drug treatment or other offered services, and the circuit court found no reasonable

likelihood that the conditions of abuse and neglect would be corrected in the foreseeable future.

PROCEDURAL HISTORY



The DHHR filed an abuse and neglect petition in December 2019 alleging substance abuse, an unsafe home, and
domestic violence. After finding probable cause, the circuit court adjudicated petitioner as an abusing and
neglecting parent. Following evidence that petitioner failed to participate meaningfully in drug screening or
other services, the circuit court denied an improvement period and terminated her parental rights in its May 1,

2020 dispositional order. The Supreme Court of Appeals affirmed.

DISPOSITION

affirmed
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