SUPREME COURT OF APPEALS OF WEST VIRGINIA

In re A.R.

No. 13-0487, Supreme Court of Appeals of West Virginia (October 21, 2013)

SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the termination of a father's parental rights to

A.R. The court held that the abuse and neglect petition adequately alleged the grounds supporting

termination and that the circuit court did not abuse its discretion in denying an improvement period.

The decision was issued as a memorandum decision under Rule 21 of the West Virginia Rules of

Appellate Procedure.
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Petitioner Father appealed the Circuit Court of Braxton County's order
terminating his parental rights to A.R. He challenged the adjudication
that he was an abusing parent and the denial of an improvement

period.

Conclusions of law are reviewed de novo. Factual findings in an abuse
and neglect case tried without a jury are reviewed for clear error and
will not be set aside unless the reviewing court is left with a definite

and firm conviction that a mistake was made.

Unpublished memorandum decision; no substantial question of law or

prejudicial error identified.
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QUESTIONS PRESENTED

1. Whether the circuit court terminated petitioner's parental rights on a ground that was not alleged in the

abuse and neglect petition.
2. Whether the circuit court abused its discretion by denying petitioner an improvement period.

3. Whether the circuit court clearly erred in adjudicating petitioner an abusing parent and terminating his

parental rights.

HOLDINGS

1. The circuit court did not err in terminating petitioner's parental rights because the second amended
petition alleged his sporadic contact with A.R., his inability to care for the child because of

incarceration, and facts supporting the adjudication and disposition.

2. The circuit court did not abuse its discretion by denying petitioner an improvement period because

petitioner failed to establish that he would substantially comply with one.

3. The circuit court did not clearly err in adjudicating petitioner an abusing parent or in terminating his
parental rights.

KEY QUOTATIONS

“Pursuant to West Virginia Code § 49-6-12, a respondent parent bears the burden of proving that he or she
will substantially comply with an improvement period; consequently, the circuit court has the discretion to

deny an improvement period if the circuit court finds that this burden has not been met.” (3)

“The record reflects that petitioner was incarcerated twice during the pendency of this case and
communicated sporadically with A.R., giving sufficient support to the circuit court’s finding that there was no
reasonable likelihood that petitioner would substantially correct the issues of neglect within the foreseeable
future.” (3)

FACTUAL BACKGROUND

A.R. suffered a seizure and serious head trauma while living with his mother and her boyfriend in June 2010.
Petitioner was twice incarcerated during the proceedings, had sporadic contact with A.R., failed to provide
monetary support, and did not provide a fit and suitable home. Although petitioner presented evidence of
rehabilitation, parenting classes, and employment, the circuit court found his testimony and employment
documentation inconsistent and concluded that there was no reasonable likelihood he would substantially correct

the neglect conditions in the foreseeable future.

PROCEDURAL HISTORY



After a second amended abuse and neglect petition, petitioner was adjudicated an abusing parent in August 2012
based on abandonment, failure to provide monetary support, parole violations involving alcohol, incarceration,
and failure to provide a fit and suitable home. Following a December 2012 dispositional hearing, the circuit
court entered an order on April 15, 2013, terminating his parental rights. The Supreme Court of Appeals of West
Virginia affirmed by memorandum decision.
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