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SUMMARY

The Kentucky Supreme Court affirmed the denial of a writ petition seeking to prevent the Franklin
Circuit Court from hearing a declaratory judgment action challenging the constitutionality of House
Bill 427. The Court held that Franklin Circuit Court had subject-matter jurisdiction over the
constitutional challenge under Kentucky’s declaratory judgment statute, and that the candidate-bona-
fides procedure in KRS 118.176 did not divest it of jurisdiction. The Court emphasized the distinction
between challenging the constitutionality of the governing statute and challenging the candidate’s
qualifications.
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QUESTIONS PRESENTED

1. Whether Franklin Circuit Court had subject-matter jurisdiction to hear Rosen's declaratory judgment
action challenging the constitutionality of HB 427.

2. Whether KRS 118.176's procedure for challenging a candidate's bona fides vested exclusive jurisdiction
in the circuit court of the candidate's county of residence over Rosen's constitutional challenge.

3. What standard of review applies to a first-class writ proceeding alleging that a lower court is acting
outside its jurisdiction.

HOLDINGS

1. A first-class writ proceeding alleging that a lower court is acting outside its jurisdiction is reviewed de
novo when the alleged error presents a question of law concerning jurisdiction.

2. Franklin Circuit Court had jurisdiction to hear Rosen's declaratory judgment action concerning the
constitutionality of HB 427.

3. A court acts outside its subject-matter jurisdiction only when it has not been given, by constitutional
provision or statute, the power to hear the type of claim at issue; jurisdiction is distinct from venue.

4. Davis was not entitled to a writ prohibiting Franklin Circuit Court from proceeding with Rosen's
declaratory judgment action.

KEY QUOTATIONS

“A writ of prohibition may be granted upon a showing that (1) the lower court is proceeding or is about to
proceed outside of its jurisdiction and there is no remedy through an application to an intermediate court; or
(2) that the lower court is acting or is about to act erroneously, although within its jurisdiction, and there
exists no adequate remedy by appeal or otherwise and great injustice and irreparable injury will result if the
petition is not granted.” (at 5)

“A court acts outside its jurisdiction, accordingly, only "where [it] has not been given, by constitutional
provision or statute, the power to do anything at all."” (at 7)

“Rosen is challenging the constitutionality of a statute delineating the requisite bona fides. But he is not
challenging whether he possesses those bona fides.” (at 9)

FACTUAL BACKGROUND



HB 427 amended Kentucky election statutes to prohibit a judge who elected to retire as a Senior Status Special
Judge from becoming a candidate for elected office during the five-year period prescribed by KRS 21.580. Marc
I. Rosen, who had retired as a Senior Status Special Judge in 2009, submitted nominating papers to run for
circuit judge in Boyd County and filed a declaratory action in Franklin Circuit Court challenging HB 427's
constitutionality. A separate Boyd County voter challenged Rosen's bona fides under KRS 118.176, and the
Boyd Circuit Court found him disqualified under HB 427 without expressly deciding the statute's
constitutionality.

PROCEDURAL HISTORY

Marc I. Rosen filed a declaratory judgment action in Franklin Circuit Court challenging the constitutionality of
HB 427, which restricted former Senior Status Special Judges from becoming candidates for elected office for
five years after retirement. Davis intervened and moved to dismiss for lack of jurisdiction; the Franklin Circuit
Court denied the motion. After a separate Boyd Circuit Court proceeding addressed Rosen's candidate
qualifications, the Court of Appeals granted relief in that proceeding but denied Davis's writ petition concerning
the Franklin Circuit Court action. The Kentucky Supreme Court affirmed the Court of Appeals and remanded the
matter to Franklin Circuit Court.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The matter was remanded to Franklin Circuit Court for further proceedings consistent with the opinion.
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