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SUMMARY

The Supreme Court of Appeals of West Virginia held that a tax refund proceeding remained governed
by the transition provisions applicable to the former Tax Commissioner's Office of Hearings and
Appeals because an administrative hearing had occurred before December 31, 2002. The resulting
decision was treated as an administrative decision issued by the Tax Commissioner, which the
Commissioner could not appeal under the governing statute. The court affirmed the circuit court's
dismissal of the Commissioner's appeal without reaching the merits of the constitutional challenge to
coal severance taxes.
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QUESTIONS PRESENTED

1. Whether the July 9, 2003, administrative decision was governed by the transition provisions for cases in
which an administrative hearing had occurred before December 31, 2002.

2. Whether the Tax Commissioner was authorized to appeal that administrative decision to the circuit
court.

HOLDINGS

1. Under West Virginia Code § 11-10-9(c), a petition pending before the Tax Commissioner's Office of
Hearings and Appeals remained on the Commissioner's docket when an administrative hearing had been
held before December 31, 2002, and the Commissioner was required to issue the administrative
decision.

2. The Tax Commissioner could not appeal the decision because, notwithstanding its Office of Tax Appeals
letterhead and late issuance, it was treated as an administrative decision issued under West Virginia Code
§ 11-10-9(a); under § 11-10-10(a)(1), only the taxpayer could appeal such a decision.

KEY QUOTATIONS

“In short, if a hearing has been held by December 31, 2002, the Commissioner is required to rule on the
matter, W. Va.Code § 11-10-9(c), and if no hearing has been held by December 31, 2002, the Commissioner is
required to transfer the case for disposition by the Office of Tax Appeals, W. Va.Code § 11-10-9(b).” (850)

“Therefore, insofar as an administrative decision was rendered on July 9, 2003, it will be presumed to be one
issued by the Commissioner in accordance with the clear mandates of W. Va.Code § 11-10-9(c).” (851)

FACTUAL BACKGROUND

Concept Mining and The Ridge Land Company sought refunds of severance taxes paid for tax years 1998 and
1999. Their petitions were pending before the Tax Commissioner's Office of Hearings and Appeals, and an
administrative hearing was held on October 30, 2002, before the statutory transition to the Office of Tax
Appeals. A final decision issued on July 9, 2003, awarded the taxpayers refunds, and the Tax Commissioner
attempted to appeal that decision.

PROCEDURAL HISTORY

The taxpayers filed separate refund petitions with the Tax Commissioner's Office of Hearings and Appeals, and
the petitions were consolidated. An administrative hearing occurred before December 31, 2002, after which
statutory amendments created the Office of Tax Appeals. A July 9, 2003, decision issued on Office of Tax
Appeals letterhead awarded the taxpayers refunds. The circuit court held that the matter remained governed by
the transition statute and that only the taxpayers could appeal the decision. The Supreme Court of Appeals
affirmed.



DISPOSITION

affirmed
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