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SUMMARY

The Appellate Division, First Department unanimously affirmed a judgment awarding TD Bank, N.A.
$1,342,369.42 for breaches of promissory notes and guarantees. The court held that the bank
established defendants' defaults through the notes, guarantees, loan records, demand letter, and
supporting affidavit, while defendants failed to raise factual issues or substantiate most of their
affirmative defenses.
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PROCEDURAL POSTURE Defendants appealed from a judgment entered in favor of TD Bank
and sought review of the order granting the bank summary judgment
on its claims and dismissing defendants' affirmative defenses.

STANDARD OF REVIEW Summary judgment is proper where the movant establishes entitlement
to judgment as a matter of law and the opposing party fails to raise a
triable issue of fact; the Appellate Division reviewed the summary
judgment determination and underlying order.
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QUESTIONS PRESENTED

1. Whether TD Bank established prima facie entitlement to summary judgment on its claims for amounts
due under the promissory notes and guarantees.

2. Whether defendants raised a triable issue of fact in opposition to the summary judgment motion.

3. Whether defendants supported their affirmative defenses, including alleged failure to mitigate damages
by pursuing replevin of certain equipment.

HOLDINGS

1. TD Bank made a prima facie showing of entitlement to the amounts due by submitting the notes,
guarantees, other loan documents, demand letter, and an affidavit confirming defendants' nonpayment.

2. Defendants failed to raise an issue of fact because their opposition consisted solely of a memorandum of
law and did not address the underlying factual assertions supported by TD Bank's evidence.

3. Defendants waived the affirmative defenses they failed to address or support, and failed to substantiate
their remaining mitigation defenses with credible evidence.

KEY QUOTATIONS

“Defendants' opposition, consisting solely of a memorandum of law, failed to raise an issue as to the
underlying facts asserted in the motion” ([*1])

“Defendants failed to address or provide evidence to support their first through fourth, sixth, seventh, and
ninth through fifteenth affirmative defenses, thereby waiving them” ([*1])

FACTUAL BACKGROUND

TD Bank sought to recover amounts due under promissory notes, guarantees, and other debt instruments
establishing loans to defendants. The bank submitted the notes, guarantees, demand letter, and an affidavit from
its vice president stating that defendants had failed to pay the outstanding loan balances; the record showed
defaults on December 28 and December 30, 2020, totaling $1,342,369.42 including interest and costs.

PROCEDURAL HISTORY

Supreme Court, New York County, granted TD Bank's motion for summary judgment on claims arising from
promissory notes and guarantees and dismissed defendants' affirmative defenses. The court entered judgment for
$1,342,369.42, inclusive of interest and costs, and the Appellate Division unanimously affirmed.

DISPOSITION

affirmed
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