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SUMMARY

The First Circuit reviewed consolidated appeals arising from toxic-tort litigation concerning
contamination of municipal water wells in Woburn, Massachusetts. The court considered the effect of
special interrogatories under Federal Rule of Civil Procedure 49(a), waiver of objections to compound
interrogatories, the district court’s authority to make supplemental factual findings, and the clearly
erroneous standard of review. It affirmed the use of a Rule 49(a) finding concerning groundwater flow
to resolve the plaintiffs’ claims against Beatrice Foods.
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DISPOSITION remanded

PROCEDURAL POSTURE Plaintiffs appealed from a judgment entered for Beatrice Foods Co.
following a jury's negative answers to special interrogatories and the
district court's findings under Federal Rule of Civil Procedure 49(a).
Plaintiffs separately appealed the denial of their Rule 60(b) motion
based on Beatrice's nondisclosure of hydrogeologic reports. The First
Circuit consolidated the appeals.

STANDARD OF REVIEW The First Circuit reviewed legal questions concerning omission and
materiality under Rule 49(a) plenarily, reviewed Rule 49(a) factual
findings under the clearly erroneous standard applicable to findings
after a bench trial, and reviewed denial of Rule 60(b) relief for abuse
of discretion. For Rule 60(b)(3), the court required clear and
convincing proof of misconduct and substantial interference with the
movant's ability to prepare for and present its case.
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QUESTIONS PRESENTED

1. Whether the district court properly used Federal Rule of Civil Procedure 49(a) to make a factual finding
concerning groundwater flow after the jury's compound special interrogatory did not clearly resolve that
issue.

2. Whether plaintiffs waived objection to the form of the special interrogatory by affirmatively approving it
and failing to object before the jury was discharged.

3. Whether the district court's Rule 49(a) finding that plaintiffs had not proved that contaminants from
Beatrice's 15-acre site reached Wells G and H was clearly erroneous.

4. Whether nondisclosure of the hydrogeologic report constituted misconduct under Federal Rule of Civil
Procedure 60(b)(3).

5. Whether the district court abused its discretion by refusing to inquire into defense counsel's knowledge
and intent concerning the nondisclosure and by denying Rule 60(b)(3) relief without determining
whether the nondisclosure substantially interfered with plaintiffs' ability to pursue a tannery-
contamination theory.

HOLDINGS

1. When a special verdict omits a material factual issue and the parties acquiesced in the omission, Rule
49(a) permits the district court to make a finding on the omitted issue, provided the court does not
resolve an issue withdrawn from the jury by a prior directed verdict.

2. A district court's factual findings under Rule 49(a) are reviewed under the clearly erroneous standard
applicable to findings made after a bench trial.

3. The finding that plaintiffs failed to prove that contaminants from Beatrice's 15-acre site reached Wells G
and H was sufficient to dispose of plaintiffs' tort claims against Beatrice because migration from the
alleged source to the wells was a necessary causal link.

4. Failure to disclose or produce responsive discovery materials may constitute misconduct under Rule
60(b)(3) even without fraudulent or nefarious intent, including in appropriate circumstances an
accidental or careless omission.

5. To obtain relief under Rule 60(b)(3) for discovery misconduct, the movant must prove by clear and
convincing evidence that misconduct occurred and must show that the misconduct substantially



interfered with the ability to fully and fairly prepare for and present the case; the movant need not prove
that the suppressed evidence would probably have changed the verdict.

6. When discovery material is knowingly or deliberately concealed, the court may presume that the
concealment substantially interfered with the movant's preparation and presentation; the presumption is
rebuttable by clear and convincing evidence that the material was inconsequential.

KEY QUOTATIONS

“Consequently, there is every reason to treat the district court's Rule 49 findings of fact in the same manner as
findings of fact made after a bench trial, reviewable under the "clearly erroneous" standard of Fed.R.Civ.P.
52(a).” (at 915)

“The term can cover even accidental omissions--elsewise it would be pleonastic, because "fraud" and
"misrepresentation" would likely subsume it.” (at 922)

“The solution, we believe, is that before retrial is mandated under Rule 60(b)(3) in consequence of discovery
misconduct, the challenged behavior must substantially have interfered with the aggrieved party's ability fully
and fairly to prepare for and proceed at trial.” (at 923)

“In short--presumption or not--the second-stage determination must be whether lack of access to the Report
substantially interfered with plaintiffs' efforts to prepare and present a case as to the nexus between the
tannery and the pollution of wells G and H.” (at 924)

FACTUAL BACKGROUND

Municipal Wells G and H in Woburn, Massachusetts, were found to contain toxic solvents. Plaintiffs, who lived
near the wells, alleged that Beatrice was responsible for contamination originating from a 15-acre wetland
formerly associated with the Riley tannery and that the chemicals migrated to the wells and caused their
illnesses. During discovery, Beatrice failed to disclose a hydrogeologic report concerning groundwater flow and
contamination at the tannery property, although the report fell within plaintiffs' discovery requests and was
within Beatrice's actual or constructive control.

PROCEDURAL HISTORY

Plaintiffs sued Beatrice, Cryovac-related defendants, and others in Massachusetts state court for injuries
allegedly caused by contaminated municipal wells; the case was removed to federal district court on diversity
grounds. After a phased trial, the jury answered negatively to interrogatories concerning post-1968 disposal and
migration of chemicals from Beatrice's 15-acre site to Wells G and H, and the district court made a Rule 49(a)
finding that plaintiffs had not proved that contaminants from the site reached the wells. The court entered
judgment for Beatrice. After plaintiffs discovered previously undisclosed hydrogeologic reports, the district
court denied Rule 60(b) relief, prompting the second appeal.

DISPOSITION

remanded



REMAND INSTRUCTIONS

Appeal No. 87-1405 was denied and dismissed. As to Appeal No. 88-1070, the district court was directed to
conduct an evidentiary hearing concerning whether Beatrice, alone or with the Riley interests, knowingly or
intentionally concealed the hydrogeologic reports; determine whether the nondisclosure substantially interfered
with plaintiffs' ability to prepare and present a claim that contamination entered groundwater at the tannery and
reached Wells G and H; make subsidiary findings and recommendations concerning any appropriate remedy and
sanctions; and forward its findings and recommendations to the First Circuit, which retained jurisdiction.
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