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SUMMARY

The Texas Fourth Court of Appeals affirmed summary judgment for Kenneth Everett on Charles Louis
Hogan, Jr.'s breach-of-contract claim arising from an alleged oral agreement to convey a 66-acre tract.
The court held that the trial court acted within its discretion in disregarding Hogan's incomplete and
untimely affidavit. It reversed summary judgment on Hogan's fraud, unjust-enrichment, and
declaratory-judgment claims because Everett's no-evidence motion lacked the required specificity and
his traditional summary-judgment evidence did not establish entitlement to judgment as a matter of

law, and it remanded for further proceedings.
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PROCEDURAL POSTURE Hogan appealed from a summary judgment granting Everett judgment

on all of Hogan's claims.

STANDARD OF REVIEW The exclusion of Hogan's affidavit was reviewed for abuse of
discretion. Summary judgment was reviewed de novo. The court
reviewed the no-evidence motion under the no-evidence standard and,
because the motion was hybrid, considered the traditional standard if a
claim failed under the no-evidence standard. Under the no-evidence
standard, the nonmovant had to produce at least a scintilla of evidence
raising a genuine issue of material fact; under the traditional standard,
the movant had to establish that no genuine issue of material fact

existed and that it was entitled to judgment as a matter of law.

PRECEDENTIAL VALUE Published memorandum opinion; precedential status is identified as
published in the supplied metadata.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by refusing to consider the complete version of Hogan's

affidavit.

2. Whether Everett's no-evidence motion for summary judgment sufficiently specified the challenged

elements of Hogan's breach-of-contract, fraud, unjust-enrichment, and declaratory-judgment claims.

3. Whether Everett was entitled to traditional summary judgment on Hogan's fraud, unjust-enrichment, and

declaratory-judgment claims.

HOLDINGS

1. The trial court did not abuse its discretion by declining to consider the late-filed portions of Hogan's

affidavit after Hogan failed to comply with the court's deadline for filing the complete affidavit.

2. The motion sufficiently challenged the essential element of a valid oral contract, and Hogan failed to

produce more than a scintilla of evidence raising a genuine issue of material fact on that element.

3. The motion was insufficient as a matter of law because it made only generalized assertions that Hogan

had no evidence to support those claims and did not identify the challenged elements.

4. Everett was not entitled to traditional summary judgment because his evidence did not conclusively

disprove an element of any of those claims or establish his entitlement to judgment as a matter of law.

KEY QUOTATIONS

“Because we find the trial court acted within its discretion in not considering Hogan’s complete affidavit

when rendering summary judgment, we need not address these arguments.” (at 5)

“The substance of the motion and not its form or the attachment of evidence determines whether the motion is

a no-evidence, traditional, or combined motion.” (at 8)

“This is the precise kind of “conclusory” or “general no-evidence” challenge which the rule is written to
prohibit.” (at 9)

“When viewed in light most favorable to Hogan as the nonmovant, this evidence does not establish that

Everett has conclusively disproved any of the above listed fraud elements as a matter of law.” (at 10)

FACTUAL BACKGROUND



In August 2020, Hogan sold Everett a 136-acre tract for approximately $150,000 and executed a warranty deed.
Hogan later alleged that the parties also orally agreed that Everett would deed a 66-acre tract back to Hogan after
Everett's divorce, while Everett denied that agreement. Hogan sued for breach of contract, fraud, unjust
enrichment, and declaratory relief. In opposing Everett's summary-judgment motion, Hogan filed an incomplete

affidavit and an audio recording, but he did not timely file the complete affidavit despite receiving leave to do
s0.

PROCEDURAL HISTORY

Hogan sued Everett in the 81st Judicial District Court of Atascosa County, alleging breach of an oral contract,
fraud, and unjust enrichment and seeking declaratory relief concerning a land sale. Everett moved for no-
evidence summary judgment and attached certain evidence. The trial court granted summary judgment on all
claims after declining to consider Hogan's incomplete and untimely affidavit. The court of appeals affirmed the
judgment on the breach-of-contract claim, reversed the judgment on the fraud, unjust-enrichment, and
declaratory-judgment claims, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remanded for proceedings consistent with the opinion on Hogan's fraud, unjust-enrichment, and declaratory-

judgment claims; the summary judgment on the breach-of-contract claim remains affirmed.
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