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SUMMARY

The Delaware Court of Chancery considers defendants’ motion to dismiss a stockholder derivative
action challenging a founder’s one-time equity grant and compensation awarded to directors. The
court holds that demand is not excused regarding the founder’s equity grant, but allows claims
concerning director compensation to proceed in part under the entire fairness standard. The motion to

dismiss is granted in part and denied in part.
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PROCEDURAL POSTURE Stockholder derivative action challenging a founder-chairman's one-

time equity grant and director self-compensation. Defendants moved
to dismiss under Court of Chancery Rules 23.1 and 12(b)(6).

STANDARD OF REVIEW Under Rule 23.1, demand futility must be pleaded with particularized
facts on a director-by-director basis. Under Rule 12(b)(6), the issue is
whether the complaint states a reasonably conceivable claim; well-
pleaded allegations are accepted as true and reasonable inferences are
drawn for the plaintiff.

PRECEDENTIAL VALUE Published Delaware Court of Chancery opinion

PARTIES Patrick Ayers v. William P. Foley, Douglas K. Ammerman, Halim
Dhanidina, Thomas M. Hagerty, Daniel D. Lane, Heather H. Miller,
Sandra D. Morgan, John D. Rood, Peter O. Shea, Jr., Cary H.

Thompson, Fidelity National Financial, Inc., nominal defendant
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QUESTIONS PRESENTED

1.

Whether demand was excused under Court of Chancery Rule 23.1 for claims challenging Foley's $50

million equity grant.

. Whether separate approval of the 2024 director compensation and Foley's equity grant should be treated

as a single transaction for demand-futility purposes.

. Whether 8 Del. C. § 144(d)(2) creates a heightened presumption of disinterestedness applicable to

demand-futility analysis.

. Whether the complaint pleaded a substantial likelihood of director liability despite 8 Del. C. § 144(a)(1)

and FNF's 8 Del. C. § 102(b)(7) exculpatory provision.

. Whether the complaint stated breach-of-fiduciary-duty and unjust-enrichment claims concerning 2022,

2023, and 2024 director compensation.

HOLDINGS

1.

The 2024 director compensation and Foley's equity grant were distinct transactions and must be

analyzed separately because they had different purposes, approval processes, and timing.

. Demand was not excused as to the equity-grant claims because the plaintiff failed to plead that at least

six of the eleven directors were interested, lacked independence, or faced a substantial likelihood of non-

exculpated liability.

. Section 144(d)(2)'s heightened presumption of director disinterestedness applies broadly, including when

assessing demand futility under Rule 23.1, and requires substantial and particularized facts showing a

material interest or material relationship.

. The complaint did not plead a substantial likelihood of liability because it did not allege particularized

facts supporting bad faith, gross negligence, nondisclosure of material facts, or other non-exculpated

misconduct.

. The claim survived against Compensation Committee members who approved the challenged

compensation but was dismissed against directors who merely received the compensation without

participating in its approval or knowingly accepting a wrongful award.

. The unjust-enrichment claim survived against all directors who retained the challenged compensation,

including passive recipients, although the related breach-of-fiduciary-duty claim was dismissed against

some of them.



KEY QUOTATIONS

“Under Section 144(d)(2), the director is entitled to a “heightened” presumption of disinterestedness “with

respect to an act or transaction to which such director is not a party.”” (24-25)

“Thus, to overcome Section 144(d)(2)’s heightened presumption, a plaintiff must plead specific, non-

conclusory facts of sufficient qualitative significance to support a reasonable inference of a material interest

or relationship that would impair the director’s objective judgment.” (27-28)
“There are two components to the ‘unitary’ entire fairness standard: fair dealing and fair price.” (42-43)

“Although the breach of fiduciary duty claim is dismissed as to the directors who only passively received the
compensation, restitutionary relief for unjust enrichment may still be available against a defendant who

retains a benefit, even if they are not a wrongdoer.” (50-51)

FACTUAL BACKGROUND

Fidelity National Financial, Inc. was a Delaware corporation when the action was filed and later re-domesticated
to Nevada. Its Compensation Committee approved annual compensation increases for non-employee directors
and, in October 2024, a $50 million equity grant to founder and non-executive chairman William Foley,
conditioned on his continued service through 2027. The Compensation Committee and a separate Related Person
Transaction Committee reviewed and approved Foley's grant, while the Compensation Committee approved the
director compensation. Ayers alleged that the awards were excessive, unfair, and resulted from fiduciary

breaches and unjust enrichment.

PROCEDURAL HISTORY

Patrick Ayers filed the derivative action on June 10, 2025, after receiving documents produced in response to a
demand under 8 Del. C. § 220. Defendants moved to dismiss on August 1, 2025; briefing was completed, and
oral argument was held on March 9, 2026. The court granted the motion in part and denied it in part.
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