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SUMMARY

The Nebraska Supreme Court held that setting an initial trial date outside the statutory six-month

speedy-trial period, with the defendant's consent, does not constitute a continuance under Neb. Rev.

Stat. § 29-1207(4)(b). The court also rejected the State's invited-error argument and affirmed the
defendant's absolute discharge because the State failed to establish an applicable excludable period.

The court overruled the State's exception proceeding.
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The State docketed an exception proceeding challenging the district
court's order granting Tracy L. Space's motion for absolute discharge

on statutory speedy-trial grounds.

A trial court's determination concerning dismissal on speedy-trial
grounds is reviewed for clear error. Statutory interpretation is reviewed

independently as a question of law.
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QUESTIONS PRESENTED

1. Whether an initial trial date set outside Nebraska's 6-month statutory speedy-trial period becomes an
excludable period of delay under Neb. Rev. Stat. § 29-1207(4)(b) merely because the defendant or

defense counsel agrees that the date works.

2. Whether the defendant's agreement to an initial trial date beyond the statutory deadline constituted a

continuance, a statutory waiver, or invited error preventing absolute discharge.

3. Whether the district court erred in granting absolute discharge under Neb. Rev. Stat. § 29-1208.

HOLDINGS

1. A continuance under § 29-1207(4)(b) is the postponement of a proceeding previously set for one date to
a future date. Setting an initial trial date outside the statutory 6-month period is not a continuance, even
when the defendant or defense counsel agrees that the proposed date works, and the resulting period is
not excludable under § 29-1207(4)(b).

2. A defendant's consent to an initial trial date set outside the statutory 6-month period does not invoke the
waiver provision in the last sentence of § 29-1207(4)(b). That provision applies when a defendant
requests a continuance that moves a trial date originally set within the statutory period to a date beyond

that period.

3. The invited error doctrine did not bar Space from seeking absolute discharge. Her counsel did not invite
the trial court to commit a speedy-trial error by answering a scheduling question affirmatively when

neither the State nor the court raised the speedy-trial deadline.

4. Because the State failed to bring Space to trial within 6 months after the information was filed, as

extended by the single established excludable day, Space was entitled to absolute discharge under § 29-
1208.

KEY QUOTATIONS

x4

continuance,” as it is used in § 29-1207(4)(b), does not broadly refer to the continuous passage of time.
Instead, we hold that “continuance” refers to the circumstance where a court proceeding set for one date is

postponed to a future date.” (467)

“On this record, the trial court correctly found there was just 1 day of excludable time under § 29-1207(4),
and it correctly concluded the State failed to bring Space to trial before the running of the 6-month speedy
trial period. Under § 29-1208, Space was entitled to absolute discharge.” (472)

FACTUAL BACKGROUND

The State filed an information against Tracy L. Space on March 5, 2021. The district court later set an initial jury
trial date of September 20, 2021, more than 6 months after the information was filed, and defense counsel
responded affirmatively when asked whether the date worked. The speedy-trial issue was not discussed at the
scheduling hearing. Space moved for absolute discharge on September 13, 2021; the district court found only

one excludable day arising from her discovery motion and concluded that the statutory deadline had expired.
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Space was charged by information with aggravated driving under the influence, third offense, and refusal to
submit to a preliminary breath test. At a July 22, 2021, scheduling hearing, the district court set an initial jury
trial date of September 20, 2021, after defense counsel agreed that the date would work. Space later moved for
absolute discharge, asserting that the statutory 6-month speedy-trial period had expired. The district court found
only one excludable day, granted the motion, and the State filed an exception proceeding. The Nebraska
Supreme Court overruled the exception.
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