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SUMMARY

The New York Supreme Court, Appellate Division, Fourth Department affirmed an order finding that
April C. neglected her youngest son and derivatively neglected her two older sons. The court held that
the evidence supported a finding that the mother knew or should have known that her live-in boyfriend
was physically abusing the child and failed to protect him, and it upheld the negative inference drawn
from her failure to testify.
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DISPOSITION affirmed

PROCEDURAL POSTURE Respondent mother appealed from a Family Court order adjudging
that she neglected her youngest son and derivatively neglected her two
older sons.

STANDARD OF REVIEW The sufficiency of the evidence and neglect finding were reviewed
under the applicable preponderance-of-the-evidence standard.
Preservation of the judicial-bias claim was reviewed under ordinary
appellate preservation principles.

PRECEDENTIAL VALUE Published appellate memorandum and order; precedential value under
New York law is not otherwise specified in the opinion.
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QUESTIONS PRESENTED

1. Whether the evidence was legally sufficient to establish that the mother neglected her youngest son.

2. Whether the mother's efforts to obtain medical care negated the neglect finding.

3. Whether the Family Court properly drew a negative inference from the mother's failure to testify at the
fact-finding hearing.

4. Whether the mother's claim that the Family Court was biased was preserved for appellate review and, if
so, had merit.

HOLDINGS

1. The evidence supported the Family Court's finding that the mother neglected her youngest son because
she knew or should have known of the physical abuse and failed to take reasonable steps to avoid the
risk of harm.

2. The mother's repeated efforts to obtain medical care did not, as a matter of law, negate the neglect
finding where she failed to prevent the known or reasonably knowable risk of physical abuse by her live-
in boyfriend.

3. The Family Court was permitted to draw a negative inference against the mother based on her failure to
testify at the fact-finding hearing.

4. The mother's judicial-bias contention was unpreserved because she did not raise it in a manner
preserving the issue for appellate review; in any event, the claim lacked merit.

KEY QUOTATIONS

“In determining whether a parent exercised the minimum degree of care, the court must consider what “a
reasonable and prudent parent [would have done] . . . under the circumstances then and there existing””
(1182)

“A child may be found to be neglected when the parent knew or should have known of circumstances
requiring action to avoid harm or the risk of harm to the child and failed to act accordingly” (1182)

FACTUAL BACKGROUND

The mother took her youngest son to a doctor on multiple occasions and to the hospital when directed. The
Family Court nevertheless found that she knew or should have known that the child was being physically abused
by her live-in boyfriend and failed to avoid the risk of harm because she continued living with the boyfriend and
allowed him to babysit the child.
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Division unanimously affirmed the order without costs.
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