UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

In re Kareem Jackson

No. 21-3102, United States Court of Appeals for the Sixth Circuit (September 2, 2021)

SUMMARY

The Sixth Circuit held that a death-row prisoner's habeas petition raising newly discovered Brady and
Napue claims was "second or successive" under 28 U.S.C. § 2244(b), rejecting the argument that the
claims were unripe until disclosure. The court granted leave to file the successive petition, finding a
prima facie showing that suppressed eyewitness statements and evidence of coerced testimony could
establish by clear and convincing evidence that no reasonable factfinder would have convicted him.
The concurrence argued that *In re Wogenstahl* was wrongly decided and that such claims should not
be subject to § 2244(b) gatekeeping, while the dissent contended the petitioner failed to meet the
prima facie standard. The case addresses the interplay between AEDPA's restrictions on successive

petitions and claims of prosecutorial misconduct under *Brady* and *Napue*.
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QUESTIONS PRESENTED

1. Whether Jackson's motion to remand should be denied because his habeas petition is 'second or
successive' under 28 U.S.C. § 2244(b).

2. Whether Jackson has made a prima facie showing that his Brady and Napue claims satisfy the

requirements of § 2244(b)(2)(B) to authorize the filing of a second or successive petition.

HOLDINGS

1. The petition is second or successive under In re Wogenstahl, 902 F.3d 621 (6th Cir. 2018), because the
facts underlying the claims had already occurred when he filed his first petition, even though he was

unaware of them.

2. Jackson has made a prima facie showing that the factual predicate for his claims could not have been
discovered previously through due diligence and that the facts, if proven and viewed in light of the
evidence as a whole, would be sufficient to establish by clear and convincing evidence that no

reasonable factfinder would have found him guilty.

KEY QUOTATIONS

“We DENY Jackson’s motion to remand and GRANT him permission to file the proposed petition as to his
Brady and Napue claims.” (7)

“In Wogenstahl, we held that a habeas claim was ripe if the facts underlying the claim 'had already occurred
when he filed his petition, although Wogenstahl was unaware of these facts."” (3)

“Jackson has also met his obligation to make a prima facie showing under § 2244(b)(2)(B)(ii) that 'the facts
underlying the claim, if proven and viewed in light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidence that, but for constitutional error, no reasonable factfinder would have found

the applicant guilty of the underlying offense.”” (5)

“I therefore respectfully dissent from the grant of authorization to file a second or successive petition.” (14)

FACTUAL BACKGROUND

Jackson was convicted of six counts of aggravated murder and sentenced to death. He claims the prosecution
suppressed evidence: a statement from key eyewitness Rebecca Lewis that her initial description of the suspect
did not match Jackson but matched a shorter alternative suspect, 'Little Bee'; and a statement from a neighbor
supporting the inference that Little Bee committed the murders. Additionally, Jackson claims that witness Ivana
King was coerced by police into testifying that Jackson confessed to the murders. These facts underlie his Brady
and Napue claims.

PROCEDURAL HISTORY



Jackson was convicted of aggravated murder and sentenced to death in Ohio. He exhausted direct appeal and
state post-conviction remedies, then filed a federal habeas petition that was denied. He previously sought leave
to file a successive petition, which was denied. In August 2020, he filed a new habeas petition in the district
court asserting Brady, Napue, and Supremacy Clause claims. The warden moved to transfer the action as a
successive petition, and the district court granted the transfer. Jackson then moved this court for leave to file a
successive petition and also moved to remand, arguing that his petition was not second or successive.
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