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SUMMARY

The Vermont Supreme Court affirmed termination of the parents’ residual parental rights to three
children. The court held that the trial court’s failure to make an express finding under the Indian Child
Welfare Act was harmless beyond a reasonable doubt because the record overwhelmingly supported
the required finding of likely serious emotional or physical harm from continued parental custody. The
court also rejected challenges concerning consideration of alternatives to termination and the father’s
earlier requests for appointed counsel.
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QUESTIONS PRESENTED

1. Whether the family court's failure to expressly make the beyond-a-reasonable-doubt determination
required by 25 U.S.C. § 1912(f) required reversal of the termination judgment.

2. Whether the family court was required to consider less drastic alternatives, such as long-term foster care
or guardianship, after finding the parents unfit and unable to resume parental responsibilities.

3. Whether the family court violated father's constitutional or statutory rights by denying his initial requests
for appointment of counsel before the termination petition was filed.

HOLDINGS

1. A state court's failure expressly to make the ICWA § 1912(f) determination under the beyond-a-
reasonable-doubt standard may constitute harmless error. Applying a harmless-beyond-a-reasonable-
doubt standard, the omission was harmless because the evidence overwhelmingly supported the required
finding that continued custody by mother would likely result in serious emotional or physical damage to
the children.

2. Once the court determines that a parent is unfit, cannot resume parental responsibilities within a
reasonable time, and that state custody is in the child's best interests, it need not consider or explain why
it rejected less restrictive alternatives to termination.

3. The court found no reversible error in denying father's initial requests for counsel because he did not
present adequate grounds for appointment, failed to preserve the constitutional arguments, and later
received counsel when termination proceedings were initiated.

KEY QUOTATIONS

“We think a “harmless beyond a reasonable doubt” review standard best implements the congressional
purpose of keeping Indian families together whenever possible. Thus, we adopt it for harmless error analysis
with respect to the requirements of § 1912(f).” (181 Vt. at 596)

“Thus, we can say that the absence of a § 1912(f) finding was harmless beyond a reasonable doubt.” (181 Vt.
at 597)

FACTUAL BACKGROUND

The children, ages eight, nine, and eleven during the proceedings, entered DCF custody after police found them
locked outside their home while mother was present and acknowledged marijuana use. The record showed
chronic neglect, parental substance abuse, domestic violence, unstable housing, and the parents' failure to
progress under reunification case plans. The children made substantial progress in foster care, while evidence
indicated that returning them to mother's custody would cause serious emotional or physical harm. The children
and mother were recognized as members of the Choctaw Nation of Oklahoma, but neither had meaningful
contact with the Tribe or Native culture, and the Tribe did not intervene.

PROCEDURAL HISTORY



The children were placed in DCF custody in January 2005. Mother stipulated to CHINS adjudication and
disposition, while father failed to appear at the initial CHINS proceedings. DCF filed termination petitions in
December 2005, and after a multi-day hearing the family court terminated both parents' residual parental rights.
The State's post-judgment motion for an express finding under the Indian Child Welfare Act was denied. The
Vermont Supreme Court affirmed; a motion for reargument was denied on April 9, 2007.

DISPOSITION
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