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SUMMARY

The Supreme Court of Kentucky reversed a Court of Appeals decision granting a writ of mandamus
concerning enforcement of an arbitration and forum-selection clause requiring proceedings in
Washington. The court held that enforcement would cause manifest injustice and sufficiently deprive
the Kentucky plaintiffs of their opportunity to litigate, reinstating the trial court's order requiring
binding arbitration in Kentucky. The dissent maintained that the clause was freely negotiated and that
mandamus was the appropriate remedy.
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DISPOSITION reversed

PROCEDURAL POSTURE Absorption Corporation sought a writ of mandamus or prohibition
from the Kentucky Court of Appeals to require the Boone Circuit
Court to vacate its order directing arbitration in Kentucky rather than
Washington. The Court of Appeals granted the writ, and Wilder and
Kelley appealed to the Supreme Court of Kentucky.

STANDARD OF REVIEW A writ of mandamus or prohibition is an extraordinary remedy granted
only when the lower court is proceeding outside its jurisdiction
without an adequate remedy by appeal, or when it is proceeding
incorrectly within its jurisdiction, no adequate remedy exists by appeal
or otherwise, and great injustice and irreparable injury would result.
The decision to grant or deny the writ is committed to the court's
sound discretion.

PRECEDENTIAL VALUE Published Kentucky Supreme Court opinion; binding precedent in
Kentucky, subject to later treatment not provided in the source.



PARTIES Roger Wilder, individually and d/b/a R. Wilder Sales, Roger Wilder
and Dennis Kelley, individually and d/b/a R & D Midwest Pet Supply
v. Absorption Corporation, Hon. Joseph Bamberger, Judge, Boone
Circuit Court
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QUESTIONS PRESENTED

1. Whether the Court of Appeals properly issued a writ of mandamus to review the circuit court's order
concerning the arbitration and forum-selection clauses.

2. Whether Absorption Corporation had an adequate remedy by appeal from the circuit court's order.

3. Whether enforcement of the contractual arbitration and forum-selection provisions would cause manifest
injustice by imposing an unreasonable and seriously inconvenient forum on Wilder and Kelley.

4. Whether the circuit court's order requiring arbitration within Kentucky should be reinstated.

HOLDINGS

1. The Court of Appeals erred in granting mandamus because Absorption Corporation failed to show that it
lacked an adequate remedy by appeal.

2. The circuit court correctly found that enforcing the Washington arbitration and forum-selection
provisions would produce manifest injustice and inconvenience so serious as to deprive Wilder and
Kelley of their day in court.

3. The Court of Appeals' decision was reversed and the circuit court's May 29, 2001 order was reinstated,
requiring the litigation to be submitted to binding arbitration within Kentucky.

KEY QUOTATIONS

“A writ of mandamus is an extraordinary remedy, one which should not be issued lightly.” (185)

“The inconvenience and unreasonableness of the choice of forum clause results in a manifest injustice, and
this consideration is greater than the contractual agreement to accept arbitration in the state of Washington.”
(185)

FACTUAL BACKGROUND

Absorption Corporation, a Nevada corporation headquartered in Washington, entered into a sales representative
agreement with Roger Wilder covering sales in Kentucky, Indiana, Ohio, and Michigan. The agreement
contained arbitration and forum-selection provisions requiring arbitration in Bellingham, Washington, and



litigation in Whatcom County, Washington, under Washington law. After Absorption terminated the relationship
and began selling directly into the territory, Wilder and Kelley sued in Kentucky. A master commissioner found
that the clause was freely negotiated and did not violate Kentucky public policy, but concluded that proceeding
in Washington would effectively end the plaintiffs' case; the circuit court adopted that finding and ordered
arbitration in Kentucky.

PROCEDURAL HISTORY

Wilder and Kelley sued Absorption Corporation in Boone Circuit Court for breach of contract, fraud,
misrepresentation, and unfair trade practices. The circuit court initially denied enforcement of the arbitration and
forum-selection provisions, but the Court of Appeals remanded for application of the Plunkett factors. After an
evidentiary hearing, the circuit court found that enforcement in Washington would cause manifest injustice and
ordered binding arbitration in Kentucky. The Court of Appeals then granted mandamus directing the circuit
judge to vacate that order. The Supreme Court reversed and reinstated the circuit court's order.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The circuit court's May 29, 2001 order is reinstated, and the litigation shall be submitted to binding arbitration
within the Commonwealth of Kentucky.
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