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SUMMARY

The Massachusetts Supreme Judicial Court reviewed cross-appeals arising from disputes among
shareholders and directors of closely held corporations. The court affirmed verdicts concerning
breaches of fiduciary duty, upheld Ehrlich’s breach of contract claim based on a conversion agreement,
vacated the contractual damages award for a new trial, and held that Ehrlich was not entitled to relief
under G. L. c. 93A.
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QUESTIONS PRESENTED

1. Whether contractual agreements governing the parties' relationship displaced fiduciary duties owed
among shareholders and directors of a close corporation.

2. Whether sufficient evidence supported the jury's finding that Selmark and Elofson breached fiduciary
duties to Ehrlich by terminating his employment.

3. Whether sufficient evidence supported the jury's finding that Selmark and Elofson breached the
conversion agreement by denying Ehrlich conversion rights.

4. Whether the jury's $1,537,163 contract-damages award was supported by the evidence or impermissibly
duplicative.

5. Whether Ehrlich's termination or alleged freeze-out extinguished his fiduciary duties to Marathon and
permitted him to compete with or solicit Marathon's principals.

6. Whether Massachusetts General Laws chapter 93A applied to disputes arising from the parties'
employment and shareholder relationships.

7. Whether the jury instructions, special verdict questions, and posttrial injunctive relief constituted
reversible error.

HOLDINGS

1. A contract displaces fiduciary duties only when it clearly and entirely governs the challenged conduct
and expressly indicates a departure from the otherwise applicable fiduciary obligations. The parties'
agreements did not entirely govern Ehrlich's employment rights after the employment agreement expired
and before conversion of his Marathon stock, so fiduciary principles remained applicable.

2. The evidence supported the jury's finding that Selmark and Elofson breached the duty of utmost good
faith and loyalty owed to Ehrlich as a minority shareholder of Marathon by terminating him under the
circumstances presented.

3. The challenge to the $221,408 fiduciary-duty damages award was waived because the appellants
asserted error without sufficient legal argument explaining the alleged defect.

4. The evidence supported the jury's finding that Ehrlich acquired the stock and payment rights necessary
to exercise conversion and that Selmark breached the conversion agreement by refusing to permit
conversion.

5. The $1,537,163 contract-damages award could not stand because its basis was speculative and it
potentially included impermissible double recovery for the value of Ehrlich's ownership interest. The
award was reversed and the case remanded for a new trial limited to contractual damages.



6. The conversion agreement could support consequential damages for future lost income, including a six-
year projection, if proved with reasonable certainty and properly reduced for mitigation; uncertainty in
amount alone did not bar recovery.

7. A shareholder's alleged freeze-out or wrongful termination does not, as a matter of law, extinguish the
shareholder's continuing fiduciary duties to the close corporation or authorize solicitation of the
corporation's principals.

8. Chapter 93A did not apply because the dispute arose from the parties' employment and shareholder
relationships within a common business venture rather than from a qualifying commercial transaction.

9. The jury instructions, considered as a whole, adequately stated the applicable law, and the special verdict
questions did not create reversible confusion. The trial judge did not abuse discretion in the form of the
questions.

KEY QUOTATIONS

“When the challenged conduct at issue in a case is clearly contemplated by the terms of the parties’ written
agreements, we have declined to find liability for breach of fiduciary duty.” (537-538)

“To supplant the otherwise applicable fiduciary duties of parties in a close corporation, the terms of a
contract must clearly and expressly indicate a departure from those obligations.” (538-539)

“Allowing a party who has suffered harm within a close corporation to seek retribution by disregarding its
own duties has no basis in our laws and would undermine fundamental and long-standing fiduciary principles
that are essential to corporate governance.” (552-553)

FACTUAL BACKGROUND

Selmark and Marathon were closely held Massachusetts corporations whose owners negotiated written
agreements providing for Ehrlich's gradual acquisition of Marathon stock and a possible conversion of that
interest into a minority interest in Selmark. Ehrlich's employment agreement with Marathon expired in 2002, but
he continued working as a successful salesperson and minority shareholder. After Ehrlich announced that he
intended to complete payments for his Marathon shares and become eligible for conversion, Elofson terminated
him without warning, and Selmark asserted that it had cured an alleged payment default that prevented
conversion. Ehrlich later joined a competitor and solicited Marathon principals, including one that moved its
business to the competitor.

PROCEDURAL HISTORY

Selmark and Marathon sued Ehrlich for breach of fiduciary duty after he solicited Marathon principals for a
competing company. Ehrlich asserted thirteen counterclaims against Selmark, Marathon, and David Elofson. A
jury found Ehrlich liable for breach of fiduciary duty and awarded Selmark and Marathon $240,000; it found
Selmark and Elofson liable for breach of contract, breach of fiduciary duty, and chapter 93A violations, awarding
Ehrlich $1,537,163, $221,408, and $221,408, respectively. The trial judge doubled the chapter 93A damages and
awarded fees and costs. After posttrial motions were denied, the parties cross-appealed.

DISPOSITION



vacated

REMAND INSTRUCTIONS

The case is remanded to the Superior Court for further proceedings consistent with the opinion, including a new
trial limited to the amount of contractual damages. The judgment in favor of Selmark and Marathon on their
breach-of-fiduciary-duty claim is affirmed; the judgment in favor of Ehrlich on his breach-of-fiduciary-duty
counterclaim is affirmed; the contract-liability determination is affirmed but the contract-damages award is
vacated; and the chapter 93A judgment in favor of Ehrlich is reversed and the counterclaim dismissed.
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