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SUMMARY

The Supreme Court of Georgia held that an interlocutory appeal was timely despite an earlier
defective application and that the trial court could vacate and reenter its interlocutory orders. On the
merits, the court held that a judicial tax foreclosure sale was void because the property had already
been conveyed to Livsey but was sold in the name of Livsey's grantor. The judgment denying
summary judgment to the defendants was affirmed.
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QUESTIONS PRESENTED



1. Whether Ferdinand's application for interlocutory appeal was timely under OCGA § 5-6-34(b) after the
trial court vacated and re-entered its order denying summary judgment.

2. Whether a tax sale of property is void when the property is sold in the name of a person who was not the
owner at the time of the sale.

HOLDINGS

1. No. A defective attempt to seek interlocutory review pursuant to OCGA § 5-6-34(b) does not have the
effect of making the judgment appealed from res judicata of the issue.

2. Yes. Summary judgment orders are interlocutory and remain within the breast of the court until final
judgment, subject to revision at any time.

3. Yes. When property is sold at a tax sale as the property of someone other than the actual title holder, the
sale is void and passes no title.

KEY QUOTATIONS

“A defective attempt to seek interlocutory review pursuant to OCGA § 5-6-34(b) does not have the effect of
making the judgment appealed from res judicata of the issue.” (at 427)

“One cannot transfer or convey an interest in real property greater than he has. [Cits.] Generally, the tax sale
of property belonging to someone other than the delinquent taxpayer is not recognized as a proper sale. [Cit.]
... [W]here the owner fails to return the land [for taxation], there is no provision of law whereby his title can
be divested by levy and sale as the property of another person under a tax execution issued against such other
person. [Cit.] When a person without lawful authority sells and conveys as his own real property belonging to
another person and receives the consideration paid, "such pretended sale and conveyance will not operate to
divest the title of the owner nor will the purchaser derive any title." [Cit.] ... [I]f the tax commissioner
attempted a levy and sale of property neither owned by nor titled to [the defendant in fi. fa]. ..., it would
appear that the tax commissioner had nothing to sell or to convey. [Cits.] The purchaser of property at a void
tax sale is entitled only to a return of his money. [Cit.]” (at 428-29)

FACTUAL BACKGROUND

Livsey purchased property in Fulton County in July 1999 and filed the deed. In August 1999, Ferdinand, as Tax
Commissioner, filed a judicial in rem tax foreclosure petition naming Livsey's grantor as the owner. Canoeside
bought the property at the resulting tax sale in November 1999. Livsey then filed a petition to quiet title,
tendering the difference between the sale price and tax liability into court.

PROCEDURAL HISTORY

Livsey filed a petition in equity to quiet title against Canoeside and Ferdinand. The trial court denied both
defendants' motions for summary judgment. The Supreme Court granted applications for interlocutory review.

DISPOSITION

affirmed
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