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SUMMARY

The Alabama Supreme Court reviewed the State's petition for certiorari concerning whether the Court
of Criminal Appeals' decision in Childers conflicted with Ex parte Cole. The court held that the
original first-degree robbery indictment did not allege that Childers was aided by another person, an
essential element of second-degree robbery, and therefore did not confer jurisdiction to accept his
guilty plea to that offense. The court quashed the writ of certiorari as improvidently granted.
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QUESTIONS PRESENTED

1. Whether the Alabama Court of Criminal Appeals' decision reversing dismissal of Childers's Rule 32
petition conflicted with Ex parte Cole.

2. Whether an indictment charging first-degree robbery, but lacking an allegation that the defendant was
aided by another person actually present, conferred subject-matter jurisdiction to accept a guilty plea to
second-degree robbery.

3. Whether a defendant's guilty plea and admission during the plea colloquy can informally amend an
indictment to add a distinct offense that was not encompassed by the original indictment as a lesser-
included offense.

HOLDINGS

1. The Court of Criminal Appeals' decision did not conflict with Ex parte Cole; the State's certiorari writ
was therefore quashed as improvidently granted.

2. An indictment charging first-degree robbery without alleging that the defendant was aided by another
person actually present does not charge second-degree robbery as a lesser-included offense and does not
confer subject-matter jurisdiction to accept a guilty plea to second-degree robbery.

3. Whether an offense is lesser-included depends on the statutory and indictment allegations, not merely on
evidence presented to the grand jury or admissions made during a guilty-plea colloquy.

KEY QUOTATIONS

“The Blockburger test turns on the statutory elements of the two offenses, not on the actual evidence that may
be used by the state in proving the crimes.” (899 So. 2d at 1028)

“Thus, the factor crucial to the decision in Cole was the absence of a factual allegation in the indictment
alleging that Cole committed the robbery with the aid of another person who was actually present rather than
the absence of evidence in the record establishing that fact.” (899 So. 2d at 1034)

FACTUAL BACKGROUND

Childers was indicted in 1985 for first-degree robbery based on allegations that he used a pistol while taking
money and food stamps. In 1986, he pleaded guilty to second-degree robbery under a plea agreement, after
stating during the plea colloquy that he and two other people entered and robbed a convenience store. His
indictment did not allege that he was aided by another person actually present, an essential element of second-
degree robbery.

PROCEDURAL HISTORY

Childers pleaded guilty in 1986 to second-degree robbery pursuant to a plea agreement reducing a first-degree
robbery charge, and he received a three-year prison sentence. In 2002, he filed a Rule 32 petition arguing that the
indictment did not confer subject-matter jurisdiction to accept his plea because it did not allege that he was aided
by another person actually present. The trial court summarily dismissed the petition, but the Court of Criminal
Appeals reversed. The Supreme Court of Alabama granted the State's certiorari petition and quashed the writ as
improvidently granted, concluding that the intermediate appellate decision did not conflict with Ex parte Cole.
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