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SUMMARY

The Oklahoma Supreme Court considers whether claims by Verbon Smith against the Baptist

Foundation of Oklahoma and the Baptist General Convention were time-barred or barred by

acquiescence and laches, and whether lost insurance premiums were recoverable as consequential

damages. The court holds that claims concerning pooled investment strategies predating January 1,

1995, are barred by acquiescence, but material fact questions preclude summary judgment on claims

involving losses from the sale of mineral interests. It also holds that the record does not support

recovery of lost insurance premiums as consequential damages, and remands the case after affirming

in part and reversing in part.
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The Oklahoma Supreme Court granted certiorari to review a certified
interlocutory order granting partial summary judgment for the trustee
and the Convention. The order barred claims for damages predating

January 1, 1995, based on acquiescence and rejected recovery of life-

insurance premiums as consequential damages.

Summary judgment is proper only when no material fact is in dispute
and the moving party is entitled to judgment as a matter of law.
Whether discovery, notice, or concealment established accrual of a
breach-of-trust claim presented a fact question; legal error is not

presumed from a silent appellate record.
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QUESTIONS PRESENTED

1. Whether claims relating to investment strategies and damages predating January 1, 1995, were barred by

statute of limitations, laches, or acquiescence.

2. Whether factual disputes concerning notice of the Foundation's charging mineral-sale losses to the trust
precluded summary judgment.

3. Whether lost life-insurance premiums could be recovered as consequential damages when the

evidentiary material supporting the claim was not included in the record before the trial court.

HOLDINGS

1. A trust settlor or beneficiary who knew that pooled investments were being used and received
information showing the resulting investment returns could not pursue claims concerning those
investment procedures for the period during which the settlor silently acquiesced. Claims for damages

relating to pooled assets and reduced trust income before January 1, 1995, were barred.

2. Summary judgment was inappropriate because material factual questions existed concerning when
Verbon received information that the Foundation had charged the trust for losses from the sale of mineral

interests and whether the information was sufficient to disclose the alleged breach.

3. Lost life-insurance premiums could not be recovered as consequential damages on the record presented
because the deposition testimony supporting the alleged arrangement was not included in the record

before the trial court.

KEY QUOTATIONS

“Therefore, we determine that Verbon's knowledge that pooled investments were being utilized by the trustee
coupled with information provided indicating the returns on the investments precludes Verbon from pursuing

claims during the period in which he, through silence, acquiesced in the investment procedures utilized.”
(1141)

“Because material issues of fact exist concerning when Verbon was provided with a tax return which may

have alerted him that the trustee was charging the estate with losses associated with the sale of mineral



interests and whether, when provided, the return would have advised him of the nature of the transaction

resulting in the loss, we hold that summary judgment on these issues was inappropriate.” (1142-1143)

“Under the facts presented, where the only evidence that the purchase of life insurance policies was
contemplated from the revenues of the trust is a quotation from a deposition not included in the record, we

hold that lost insurance premiums may not be recovered as consequential damages.” (1144)

“The trustee of a charitable trust has all the same responsibilities and duties of the trustee of a private trust.”
(1145)

FACTUAL BACKGROUND

In 1984, Verbon Smith transferred real estate and mineral interests to the Baptist Foundation of Oklahoma to
create a charitable remainder unitrust, under which he was to receive trust income during his lifetime and Hazel
Smith was later entitled to income, with the remainder going to the Baptist General Convention. The Foundation
invested and managed the trust assets, including pooled investments, and purchased Smith's mineral interests
before later selling some interests at a loss that it charged to the trust estate. Smith became incompetent after a
1994 stroke, and suit was filed in February 1997 alleging fiduciary breaches, negligence, improper self-dealing,
and other relief. The record showed Smith received reports identifying pooled-investment income but did not
establish when he received information sufficient to discover the alleged mineral-loss chargeback.

PROCEDURAL HISTORY

The Smiths sued concerning administration of a charitable remainder unitrust, asserting claims including breach
of fiduciary duty, negligence, removal of trustee, accounting, and invalidity of the trust. The trial court initially
granted summary judgment for Verbon and ordered return of the trust corpus; the Court of Civil Appeals
reversed and remanded on venue and the Foundation's authority to serve as trustee, without reaching the
remaining theories. On remand, the trial court granted the defendants' motions for summary judgment in part,
certified the order for immediate interlocutory appeal, and the Supreme Court granted certiorari. The Supreme

Court affirmed in part, reversed in part, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded for further proceedings on claims involving losses associated with the sale of mineral
interests, because notice and accrual presented genuine factual issues. The ruling barring pre-January 1, 1995
claims relating to pooled-investment strategies and the ruling denying recovery of lost insurance premiums were
left standing.
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