UNITED STATES DISTRICT COURT FOR THE DISTRICT OF KANSAS

Bernard L. Smith v. ADE-WIFCO Steel Products, et al.

No. 25-3136-DDC-BGS (D. Kan. Mar. 23, 2026) - No. 25-3136-DDC-BGS - Decided March 23, 2026

SUMMARY

The United States District Court for the District of Kansas denied pro se plaintiff Bernard L. Smith’s
second motion for appointment of counsel in an employment discrimination action. Applying the
factors governing appointment of counsel in civil cases, the court found that although plaintiff had
proceeded in forma pauperis and diligently sought counsel, his ability to present the case and the

unresolved merits did not support appointment.
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QUESTIONS PRESENTED

1. Whether the court should appoint counsel for an indigent pro se plaintiff in a civil employment-
discrimination action under 28 U.S.C. § 1915(e)(1).

2. Whether the Castner factors—financial ability, diligence in seeking counsel, merits, and capacity to

investigate and present the case—supported appointment of counsel.

HOLDINGS

1. Appointment of counsel was not warranted because, despite Smith's indigence and diligence in seeking
counsel, the unresolved merits factor was nondeterminative and Smith had not shown that he lacked the

capacity to investigate and present his claims without counsel.

KEY QUOTATIONS

9

“The decision whether to appoint counsel “is left to the sound discretion of the district court.

“The burden is on the applicant to convince the court that there is sufficient merit to his claim to warrant the

appointment of counsel.”

“Because the merits remain unresolved and Plaintiff’s capacity to present his case weighs against

appointment, the balance does not support granting the motion.”

FACTUAL BACKGROUND

Bernard Smith brought a pro se employment-discrimination action and was granted in forma pauperis status. He
represented that he could not afford counsel, had contacted eight attorneys, and would need discovery,
depositions, and possibly expert witnesses. The court noted that Smith had filed a coherent response to
defendants' dispositive motion containing factual and legal analysis and found no unusual complexity requiring

appointed counsel.

PROCEDURAL HISTORY

Smith filed the action pro se in July 2025 and was granted leave to proceed in forma pauperis. A prior motion for
appointment of counsel was denied after the court found that the issues were not complex and that Smith
appeared capable of presenting the facts and arguments. After defendants filed a motion to dismiss and a motion
to strike, Smith filed a second motion for appointment of counsel. The court denied the second motion because,
although Smith satisfied the financial-need and diligence factors, the merits factor was unresolved and his

demonstrated capacity to present the case without counsel weighed against appointment.
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