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SUMMARY

The New York Supreme Court, Appellate Division, Second Department affirmed a judgment awarding
Mario Hernandez $44,573.86 in first-party no-fault benefits against Merchants Mutual Insurance
Company. The court held that Hernandez established that the claims were mailed and received and that
the insurer failed to pay or validly deny them within the statutory period. The court rejected the
insurer's lack-of-medical-necessity defense and concluded that Hernandez had standing to pursue the
claims.
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DISPOSITION affirmed

PROCEDURAL POSTURE The defendant appealed from an order granting the plaintiff summary
judgment on his claim for first-party no-fault benefits and from the
resulting judgment awarding $44,573.86.

STANDARD OF REVIEW Summary judgment is appropriate where the movant establishes
entitlement to judgment as a matter of law and the opposing party fails
to raise a triable issue of fact. On the appeal from the judgment, the
court reviewed the issues raised on the prior order pursuant to CPLR
5501(a)(1).
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QUESTIONS PRESENTED

1. Whether the appeal from the interlocutory order granting summary judgment had to be dismissed after
entry of the final judgment.

2. Whether the plaintiff established prima facie entitlement to summary judgment on his claim for first-
party no-fault benefits.

3. Whether the defendant raised a triable issue of fact concerning the medical necessity or medical
justification for the claimed benefits.

4. Whether the plaintiff had standing to pursue the no-fault benefit claims.

HOLDINGS

1. The direct appeal from the order granting summary judgment must be dismissed because the right to
direct appeal from the order terminated upon entry of the judgment; the issues raised on the order were
reviewable on the appeal from the judgment.

2. A plaintiff establishes prima facie entitlement to summary judgment on a no-fault claim by submitting
evidence that the prescribed statutory billing forms were mailed and received and that payment of the
benefits was overdue.

3. The defendant failed to raise a triable issue of fact as to whether the claimed benefits were properly
denied for lack of medical justification.

4. The plaintiff had standing to pursue his claims for first-party no-fault benefits.

KEY QUOTATIONS

“A plaintiff makes a prima facie showing of entitlement to judgment as a matter of law by submitting evidence
that the prescribed statutory billing forms were mailed and received, and that payment of no-fault benefits
was overdue” ([*2])

“The appeal from the order must be dismissed because the right of direct appeal therefrom terminated with
the entry of the judgment in the action” ([*1])

FACTUAL BACKGROUND

In 2008, a vehicle operated by Mario Hernandez and insured by Merchants Mutual Insurance Company was
struck from behind by a sanitation truck owned by the City of White Plains. Hernandez later underwent surgery
to remove his L5-S1 disc and replace it with an artificial lumbar disc. Merchants denied related no-fault claims
on the ground that the surgery was not medically necessary, and Hernandez commenced an action to recover
$44,573.86 in unpaid first-party benefits.



PROCEDURAL HISTORY

Mario Hernandez sued Merchants Mutual Insurance Company to recover unpaid first-party no-fault benefits
after the insurer denied claims for medical services associated with spinal surgery on the ground that the surgery
was not medically necessary. The Supreme Court, Westchester County, granted Hernandez's motion for summary
judgment and entered judgment for $44,573.86. The Appellate Division dismissed the appeal from the order
because direct appellate review terminated upon entry of judgment, reviewed the order on the appeal from the
judgment, and affirmed the judgment.

DISPOSITION

affirmed
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