UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF

NEW YORK

Morin v. Trupin

747 F. Supp. 1051 (S.D.N.Y. 1990) - No. 88 Civ. 5743 (RWS) - Decided September 29, 1990

SUMMARY

The United States District Court for the Southern District of New York considers numerous

defendants’ motions to dismiss claims arising from alleged fraud in the sale and management of tax-

advantaged real estate limited partnerships. The court grants dismissal of the securities and other

claims, primarily based on pleading deficiencies under Federal Rule of Civil Procedure 9(b), failure to

satisfy statutory requirements, and other substantive defects, while granting leave to amend. The court

grants certain motions for summary judgment and denies a motion for sanctions.
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Numerous defendants moved to dismiss a consolidated complaint
under Rules 9(b) and 12(b)(6), and certain defendants alternatively
moved for summary judgment under Rule 56. Continental Realty

Corp. and Emanuel Organek also moved for sanctions.

On a motion to dismiss, factual allegations are accepted as true and
construed liberally in plaintiffs' favor; dismissal is proper when
plaintiffs can prove no set of facts entitling them to relief. Summary
judgment is proper when no genuine dispute of material fact exists and
the movant is entitled to judgment as a matter of law; the court does
not resolve disputed facts and asks whether a reasonable trier of fact

could find for the nonmovant.
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QUESTIONS PRESENTED
1. Whether the securities-fraud allegations satisfied Federal Rule of Civil Procedure 9(b).

2. Whether the Section 12(2) claims adequately pleaded tender, timeliness, and statutory-seller status.



3. Whether the RICO claims adequately pleaded predicate acts attributable to individual defendants,

enterprise participation, causation, and conspiracy.
4. Whether the complaint adequately pleaded venue and service as to particular defendants.

5. Whether Continental Realty Corp. and Emanuel Organek were entitled to summary judgment on the

federal securities and RICO claims.

6. Whether Eisenberg Honig & Fogler and Martin Honig were entitled to summary judgment on claims

arising from the Airjet Trust private-placement memoranda.

7. Whether sanctions were warranted under Rules 11 and 56(g).

HOLDINGS

1. The securities-fraud allegations failed to satisfy Rule 9(b) because they did not adequately identify each
defendant's status, connection to the alleged misrepresentations, basis for scienter, and the circumstances

of alleged oral or extrinsic misrepresentations and plaintiffs' purchases.

2. A Section 12(2) claim must plead at least an offer to tender the securities purchased; the complaint's
failure to do so required dismissal with leave to replead.

3. A Section 12(2) complaint must plead the time and circumstances of discovery, why discovery did not

occur earlier, and the diligent efforts undertaken to discover the alleged fraud.

4. For Section 12(2) purposes, a statutory seller is a person who solicited the sale for financial gain;
collateral participants who did not solicit the sale are not liable merely because they prepared offering

documents or otherwise participated in the offering.

5. The RICO claims were inadequately pleaded because the complaint did not identify which defendants
committed or aided which predicate acts or explain the factual basis connecting each defendant to those
acts; the Section 1962(a), (b), and (d) claims also lacked required injury, acquisition, or conspiracy

allegations.

6. Corporate officers are not insulated from liability for their own alleged fraudulent acts merely because
they acted as corporate employees; corporate veil-piercing allegations were unnecessary where personal
wrongdoing was alleged.

7. Continental Realty and Organek were entitled to summary judgment because plaintiffs offered no
admissible evidence creating a genuine issue that Organek participated in the syndication, prepared or
distributed the private-placement memoranda, promoted or sold the investments, or intentionally aided
the alleged fraud.

8. Eisenberg Honig and Martin Honig were entitled to summary judgment because plaintiffs failed to
produce evidence of material misrepresentations or omissions in the Airjet Trust memoranda, a

statutory-seller relationship, or aiding-and-abetting conduct.

9. Sanctions were unwarranted because the record did not convincingly show that plaintiffs or their
attorneys failed to make an objectively reasonable inquiry or pursued claims lacking a reasonable factual

basis.

KEY QUOTATIONS



“The corporate veil protects shareholders from liability for corporate transgressions, but does not shield

corporate employees from their own wrongdoing.” (747 F. Supp. at 1070-71)

“The only exception to this rule, the court continued, is that "inaction can provide a basis for liability, in the

absence of a duty to act, only when ‘designed intentionally to aid the primary fraud.’"” (747 F. Supp. at 1071)

“The record does not convincingly indicate that plaintiffs failed to make an objectively reasonable inquiry
into the basis of their claims.” (747 F. Supp. at 1074)

FACTUAL BACKGROUND

Plaintiffs invested in tax-advantaged limited partnerships and investment trusts, principally involving real estate
and helicopters. They alleged that defendants used affiliated entities to sell and resell properties at inflated
prices, issued misleading private-placement memoranda and appraisals, concealed adverse information, and used
fraudulent financing and sales practices. The complaint asserted federal securities fraud, Securities Act claims,

RICO claims, common-law fraud, state securities claims, and related theories against more than fifty defendants.
PROCEDURAL HISTORY

The Morin, Blaikie, Petersen, and Seal actions were filed between August 1988 and September 1989 and
consolidated, with the actions ultimately proceeding under No. 88 Civ. 5743. The court previously dismissed
claims against the Greilsheimer law-firm defendants and denied an attachment application. On the present
motions, the court dismissed the complaint with leave to replead, granted summary judgment to Continental and

Organek and to Eisenberg Honig and Martin Honig, and denied sanctions.

DISPOSITION

other

REMAND INSTRUCTIONS

No remand was ordered. Plaintiffs were granted leave to replead in conformity with the opinion, including the

requirements governing Rule 9(b), Section 12(2), and RICO allegations.
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