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SUMMARY

The New York Appellate Division, Second Department, reversed an order granting summary judgment
to an abutting property owner in a sidewalk-injury action. The court held that the defendant failed to
establish entitlement to judgment as a matter of law because the applicable town code did not
expressly impose tort liability and triable issues remained as to whether the defendant created the
alleged sidewalk defect.
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QUESTIONS PRESENTED

1. Whether the abutting landowner was entitled to summary judgment on the plaintiffs' sidewalk-injury
claims because it did not own the public sidewalk.

2. Whether the Town of Hempstead ordinance imposed tort liability on the abutting landowner for failure
to maintain the sidewalk.

3. Whether the defendant established prima facie entitlement to summary judgment by eliminating all
triable issues of fact as to whether it created the dangerous sidewalk condition.

HOLDINGS

1. An abutting landowner is liable for a pedestrian's injury from a public-sidewalk defect only if the owner
created the condition, caused the defect through a special use, or is subject to a statute or ordinance that
both imposes a maintenance obligation and expressly makes the owner liable in tort for breach of that
obligation.

2. Section 181-11, which requires an abutting landowner to keep a sidewalk in good and safe repair, does
not expressly impose tort liability for breach of that maintenance duty.

3. The defendant was not entitled to summary judgment because, although it showed that it did not own the
sidewalk, it failed to eliminate all triable issues of fact as to whether it created the alleged dangerous
condition.

KEY QUOTATIONS

“An abutting landowner will be liable to a pedestrian injured by a defect in a public sidewalk only when the
owner either created the condition or caused the defect to occur because of a special use, or when a statute or
ordinance places an obligation to maintain the sidewalk on the owner and expressly makes the owner liable
for injuries caused by a breach of that duty” (at 1)

“Since the defendant failed to meet its prima facie burden as the movant, the Supreme Court should have
denied the motion without regard to the sufficiency of the plaintiffs' opposition papers” (at 2)

FACTUAL BACKGROUND

In November 2012, Sherman Kearns allegedly tripped and fell over a raised sidewalk flag on a public sidewalk
abutting property in Seaford. The plaintiffs alleged that the defendant negligently maintained the sidewalk and
created the dangerous condition. Although the defendant's evidence established that it did not own the sidewalk,
it did not eliminate triable issues concerning whether it created the alleged defect.

PROCEDURAL HISTORY

The plaintiffs commenced an action alleging that Sherman Kearns was injured after tripping over a raised
sidewalk flag adjacent to property owned by Cedar Cove Development Corp. and that the defendant negligently



maintained the sidewalk. After issue was joined, Cedar Cove Redevelopment Company Owners Corp. moved for
summary judgment. The Supreme Court, Suffolk County, granted the motion, and the plaintiffs appealed.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The order granting summary judgment is reversed, and the motion of Cedar Cove Redevelopment Company
Owners Corp. for summary judgment dismissing the complaint insofar as asserted against it is denied.
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OPINION

PER CURIAM.
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The order granted the motion of the defendant Cedar Cove Redevelopment Company Owners
Corp. for summary judgment dismissing the complaint insofar as asserted against it. ORDERED



that the order is reversed, on the law, with costs, and the motion of the defendant Cedar Cove
Redevelopment Company Owners Corp. for summary judgment dismissing the complaint insofar
as asserted against it is denied.

In November 2012, the plaintiff Sherman Kearns (hereinafter the injured plaintiff) allegedly was
injured when he tripped and fell over a raised sidewalk flag on a sidewalk abutting property owned
by the defendant Cedar Cove Redevelopment Company Corp. (hereinafter the defendant) in
Seaford.

The injured plaintiff, and his wife suing derivatively, commenced this action to recover damages
for personal injuries, alleging, inter alia, that the defendant negligently maintained the sidewalk at
issue, creating the alleged dangerous condition.

After issue was joined, the defendant moved for summary judgment dismissing the complaint
insofar as asserted against it. The Supreme Court granted the motion, and the plaintiffs appeal.
"Generally, liability for injuries sustained as a result of negligent maintenance of or the existence
of dangerous [or] defective conditions to public sidewalks is placed on the municipality and not
the abutting landowner" (Hausser v Giunta, 88 NY2d 449, 452-453; see Daniel v Khadu, 190
AD3d 817, 818).

"An abutting landowner will be liable to a pedestrian injured by a defect in a public sidewalk only
when the owner either created the condition or caused the defect to occur because of a special use,
or when a statute or ordinance places an obligation to maintain the sidewalk on the owner and
expressly makes the owner liable for injuries caused by a breach of that duty" (Petrillo v Town of
Hempstead, 85 AD3d 996, 997; see Daniel v Khadu, 190 AD3d at 818).

Here, the defendant failed to demonstrate its prima facie entitlement to judgment as a matter of
law dismissing the complaint insofar as asserted against it. Although section 181-11 of [*2]the
Code of the Town of Hempstead requires an abutting landowner to keep a sidewalk in good and
safe repair, it does not specifically impose tort liability for a breach of that duty (see Code of the
Town of Hempstead § 181-11; Lahens v Town of Hempstead, 132 AD3d 954, 956; see also Code
of the Town of Hempstead § 184-6[a]).

While the evidence submitted by the defendant established that it did not own the sidewalk at
issue, it failed to eliminate all triable issues of fact as to whether it created the alleged dangerous
condition. Since the defendant failed to meet its prima facie burden as the movant, the Supreme
Court should have denied the motion without regard to the sufficiency of the plaintiffs' opposition
papers (see Winegrad v New York Univ.

Med. Ctr., 64 NY2d 851, 853). LASALLE, P.J., CONNOLLY, GENOVESI and FORD, JJ.,
concur. ENTER: Maria T. Fasulo Clerk of the Court
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