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SUMMARY

This document is a dissenting opinion in a Texas Supreme Court case concerning whether the Texas

Board of Chiropractic Examiners exceeded its statutory authority by authorizing chiropractors to

perform vestibular-ocular-nystagmus testing. Justice Bland, joined by Justice Boyd, concluded that the

rule exceeded the Legislature’s limits on chiropractic practice because the testing could diagnose

neurological conditions unrelated to the spine or musculoskeletal system.
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Petition for review from the Court of Appeals for the Third District of
Texas concerning a challenge to rules adopted by the Texas Board of

Chiropractic Examiners.
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QUESTIONS PRESENTED

1. Whether the Texas Board of Chiropractic Examiners exceeded its statutory authority by authorizing

chiropractors to perform vestibular-ocular-nystagmus testing and make related neurological diagnoses.

2. Whether the Board's definitions of musculoskeletal system and subluxation complex, considered alone,

warranted a judicial determination that the Board exceeded its authority.

3. Whether a chiropractor may conduct a neurological examination outside the spine or musculoskeletal
system to rule out a neurological cause of a patient's symptoms.

HOLDINGS

1. The dissent would hold that the Board exceeded its statutory authority because vestibular-ocular-
nystagmus testing and the neurological diagnoses it may inform are unrelated to the spine or

musculoskeletal system, the legislatively defined scope of chiropractic practice.

2. The dissent would hold that chiropractors may not use an examination outside the spine or

musculoskeletal system to rule out a purely neurological or vestibular condition.

KEY QUOTATIONS

“The Board has no authority to unilaterally expand the scope of practice of chiropractic care beyond its
statutory limits.” (at 3)

“It is not for courts, under the guise of agency deference, to bless agency actions that exceed statutory limits
that the Legislature imposes.” (at 4)

“Any diagnosis—affirmative or negative—made by a chiropractor must be within the scope of chiropractic
care.” (at 8)

“Through rulemaking, the Board effectively has nullified the Legislature’s scope-of-practice limits.” (at 10)

FACTUAL BACKGROUND

The Texas Board of Chiropractic Examiners adopted rules defining the musculoskeletal system and subluxation
complex and authorizing certain qualified chiropractors to perform vestibular-ocular-nystagmus testing. The test
examines eye movements and may identify vestibular or inner-ear neurological conditions. The dissent
emphasized that the eyes, inner ear, and vestibular system are not part of the spine or musculoskeletal system,

and therefore concluded that the rule authorized practice beyond the statutory chiropractic scope.

PROCEDURAL HISTORY



The Texas Medical Association challenged three Chiropractic Board rules, including a rule authorizing qualified

chiropractors to perform technological instrumented vestibular-ocular-nystagmus testing. The trial court and the
Court of Appeals for the Third District of Texas concluded that the Board exceeded its statutory authority. The

Texas Supreme Court majority reached the opposite conclusion; Justice Bland, joined by Justice Boyd,

dissented.
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