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SUMMARY

The Appellate Division, First Department reversed an order denying defendants' motion for summary
judgment in a premises-liability action involving a staircase fall. The court held that the plaintiff's
newly raised design-defect theory was insufficiently pleaded and that video evidence and testimony
established the defendants' lack of negligence; the plaintiff's expert opinion did not raise a triable issue
of fact.
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PROCEDURAL POSTURE Defendants appealed from an order of Supreme Court, New York
County, denying their motion for summary judgment dismissing the
complaint.

STANDARD OF REVIEW The Appellate Division reviewed the denial of summary judgment and
whether defendants established prima facie entitlement to judgment as
a matter of law and plaintiff raised a triable issue of fact.

PRECEDENTIAL VALUE Published New York Appellate Division opinion

PARTIES East Harlem Tutorial Program, Inc., et al. v. Jadeen Minor

TOPICS

premises liability summary judgment negligence pleadings expert testimony



PRACTICE AREAS

premises liability personal injury civil procedure appellate procedure

QUESTIONS PRESENTED

1. Whether plaintiff's design-defect theory, raised for the first time in opposition to summary judgment,
was sufficiently pleaded to avoid surprise or prejudice.

2. Whether defendants established prima facie that plaintiff's fall was not caused by negligence on their
part.

3. Whether plaintiff's opposition raised a triable issue of fact through her expert's opinion.

HOLDINGS

1. Plaintiff's design-defect theory was a new theory not sufficiently pleaded and therefore could not be used
to avoid summary judgment because it would cause surprise or prejudice.

2. Defendants established prima facie that plaintiff's fall was not caused by negligence on their part.

3. Plaintiff failed to raise an issue of fact because her expert's opinion was speculative and conclusory and
therefore lacked probative value.

FACTUAL BACKGROUND

Plaintiff fell while descending a staircase in defendants' building. She alleged that a defective or unstable
handrail caused the fall. Surveillance video and testimony showed that the handrail was stable, that plaintiff held
it throughout her descent, and that she was distracted, missed a step, and lost her balance.

PROCEDURAL HISTORY

Supreme Court, New York County, denied defendants' motion for summary judgment. The Appellate Division
unanimously reversed on the law, granted the motion, and directed the Clerk to enter judgment for defendants.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The motion for summary judgment was granted, and the Clerk was directed to enter judgment accordingly.
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