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SUMMARY

The Appellate Division, First Department, unanimously affirmed a Family Court disposition order
finding that the respondent mother neglected the children by failing to enforce an order of protection
against her boyfriend. The court dismissed as moot the appeal concerning temporary dispositional
conditions and dismissed the separate appeal from the fact-finding order as subsumed in the
disposition appeal.
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DISPOSITION affirmed

PROCEDURAL POSTURE The mother appealed from a Family Court order of disposition that
incorporated review of a fact-finding order determining that she
neglected the children. She also appealed from the dispositional
conditions imposed until the next permanency hearing and separately
appealed from the fact-finding order.

STANDARD OF REVIEW Whether the neglect finding was supported by a preponderance of the
evidence; evidentiary rulings and the drawing of a negative inference
were reviewed for legal correctness and abuse of discretion where
applicable.

PRECEDENTIAL VALUE Published New York Appellate Division decision; precedential within
the First Department subject to later treatment.
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family law evidence hearsay mootness appellate procedure

PRACTICE AREAS

family law evidence appellate procedure

QUESTIONS PRESENTED

1. Whether the evidence established by a preponderance of the evidence that the mother neglected the
children by failing to enforce an order of protection and thereby placing their physical or psychological
safety at imminent risk of impairment.

2. Whether the recording of Taveon's 911 call was properly admitted as an excited utterance without
corroboration.

3. Whether Taveon's consistent statements to an ACS investigator and a police officer were sufficiently
corroborated for admission.

4. Whether Family Court properly drew a negative inference from the mother's failure to testify.

5. Whether the appeal from dispositional conditions that expired by their own terms was moot.

6. Whether the separate appeal from the fact-finding order was subsumed in the appeal from the order of
disposition.

HOLDINGS

1. The neglect finding was supported by a preponderance of the evidence because the mother failed to
enforce the final order of protection against her boyfriend, placing the children's physical and
psychological safety at imminent risk of impairment.

2. The recording of Taveon's statements to the 911 operator was properly admitted as an excited utterance
and did not require corroboration.

3. Taveon's consistent statements to an ACS investigator and a police officer were properly admitted
because they were sufficiently corroborated by the 911 recording and other evidence.

4. Family Court properly drew a negative inference from the mother's failure to testify.

5. The appeal from the portion of the dispositional order setting conditions until the next permanency
hearing was moot because the order expired by its own terms.

FACTUAL BACKGROUND

The mother had been subject to a final order of protection issued for the benefit of her eleven-year-old child,
Taveon, against her boyfriend in a prior neglect proceeding. During the incident underlying this proceeding,
Taveon reported in a 911 call that the boyfriend was choking the mother and had threatened to kill him; Taveon



was also crying during the call and at the police station afterward. The mother failed to enforce the order of
protection and did not testify at the fact-finding hearing.

PROCEDURAL HISTORY

Family Court, New York County, entered a fact-finding order on or about February 25, 2020, finding that
respondent mother neglected the subject children. It later entered an order of disposition on or about May 27,
2021. The Appellate Division affirmed the order of disposition to the extent it reviewed the neglect finding,
dismissed as moot the appeal concerning conditions that had expired by their own terms, and dismissed the
separate appeal from the fact-finding order as subsumed in the disposition appeal.

DISPOSITION

affirmed
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