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SUMMARY

The Supreme Court of Texas held that Texas Tax Code section 11.31 requires the Texas Commission
on Environmental Quality to issue a positive use determination for heat recovery steam generators
identified on the statutory pollution-control property list, assuming the applicant otherwise complies
with the statute. The Court concluded that the Legislature had withdrawn the Executive Director’s
discretion to determine whether such listed property qualifies as pollution-control property, although
discretion remained regarding the proportion of property eligible for exemption. The Court reversed

the court of appeals’ judgment and remanded for further proceedings.
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STANDARD OF REVIEW The Commission's decision was reviewed for abuse of discretion
because the proceeding was not a contested case subject to the
Administrative Procedure Act's substantial-evidence standard and the
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QUESTIONS PRESENTED

1. Whether Texas Tax Code section 11.31 requires a positive use determination for heat recovery steam

generators included on the statutory k-list of pollution-control property.

2. Whether the Commission abused its discretion by issuing negative use determinations for Brazos
Electric's compliant heat recovery steam generator applications.

HOLDINGS

1. Section 11.31 mandates that the Executive Director determine that a heat recovery steam generator is at
least partly pollution-control property because HRSGs are included on the k-list. As long as HRSGs
remain on that list and the application otherwise complies with the statute, the Commission may not

issue a negative use determination for the application.

2. The Commission abused its discretion by issuing negative use determinations for Brazos Electric's

HRSG applications.

KEY QUOTATIONS

“The plain meaning of Section 11.31 is clear: property that qualifies in whole or in part as pollution control
property is entitled to a tax exemption, and HRSGs qualify, at least in part, as pollution control property.”
(576 S.W.3d at 379)

“The Legislature chose to include HRSGs on the k-list, and the Commission has yet to exercise its Subsection
(1) authority to remove them. Accordingly, as long as HRSGs remain on the k-list, the agency has no discretion
to issue a negative use determination for compliant HRSG applications.” (576 S.W.3d at 385)

FACTUAL BACKGROUND

Brazos Electric used heat recovery steam generators in combined-cycle power plants, where the generators
captured waste heat to produce additional electricity and reduce pollutants per unit of electricity. Brazos Electric
submitted exemption applications for facilities in Johnson and Jack Counties, identifying environmental
regulations the generators were installed to meet or exceed and submitting cost-analysis calculations that

produced positive pollution-control percentages. The Executive Director nevertheless issued negative use



determinations, concluding that the generators were used solely for production, and the Commission affirmed

after further proceedings.

PROCEDURAL HISTORY

Brazos Electric applied for pollution-control-property exemptions for heat recovery steam generators at facilities
in Johnson and Jack Counties. The Executive Director issued negative use determinations, and the Commission
affirmed them after administrative appeals. The Travis County district court affirmed the Commission, and the
Eighth Court of Appeals affirmed the district court. The Supreme Court of Texas granted review, reversed the

court of appeals, and remanded to the Commission.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remanded to the Texas Commission on Environmental Quality for further proceedings consistent with the

opinion.
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