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SUMMARY

This document is a dissenting opinion by Chief Justice Benjamin in consolidated West Virginia
Supreme Court of Appeals cases involving mortgage broker and lender surety bonds. The dissent
argues that the bonds are performance bonds rather than judgment bonds, contending that claimants
must establish the principals’ statutory violations and allow the surety an opportunity to assert
defenses before recovery.
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PROCEDURAL POSTURE Hartford Fire Insurance Co. challenged circuit-court rulings permitting
claimants to proceed against mortgage broker and lender surety bonds
after obtaining judgments against the bond principals.
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QUESTIONS PRESENTED

1. Whether the mortgage broker and lender surety bonds were judgment bonds requiring the surety to pay a
judgment against the principal without an opportunity to assert defenses or contest damages.

2. Whether the bond language instead created performance bonds whose liability depended on the
principal's failure to comply with applicable law and regulations, followed by the contractually specified
procedure for asserting a claim.

HOLDINGS

1. In Chief Justice Benjamin's view, the bonds were performance bonds rather than judgment bonds
because they conditioned liability on the principal's failure to conform to the governing Act and
applicable rules or to pay amounts due, and did not guarantee unconditional payment of a judgment.

KEY QUOTATIONS

“Thus, the procedure to be followed in asserting a claims on these bonds is to recover a judgment against the
principal and, if such judgment goes unpaid, sue the surety, i.e., “maintain an action upon the bond.””

“Clearly, a plain reading of the bonds at issue establishes that they do not guarantee payment
unconditionally.”

FACTUAL BACKGROUND

The bonds issued for Calusa Investments, LLC and other mortgage-related principals required the principals to
conform to applicable statutes, rules, and orders or pay amounts due to the State or designated persons. The bond
language also stated that an aggrieved person could recover a judgment against the principal and, if the judgment
remained unpaid, maintain an action on the bond. Claimants sought to collect from Hartford after obtaining
judgments against the principals, although the dissent states that the principals' underlying statutory or regulatory
violations and the amount of damages had not been determined on the merits.

PROCEDURAL HISTORY

The circuit courts ruled against Hartford in two matters involving claims on mortgage broker or lender bonds.
The dissent states that no determination had been made on the merits that the principals violated applicable laws
or regulations and that Hartford had not been given an opportunity to assert defenses or contest damages. Chief
Justice Benjamin would have held the circuit courts' rulings erroneous.
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