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SUMMARY

The Ninth Circuit held that Brady claims are subject to AEDPA's second-or-successive gatekeeping
requirements because the factual predicate—the state's failure to disclose exculpatory evidence before
trial—exists at the time of the first habeas petition. The court affirmed dismissal of Brown's second-in-
time habeas petition and denied his application for leave to file, finding that the alleged Brady
evidence (impeachment material on three officers with tangential involvement) did not establish actual
innocence by clear and convincing evidence under 28 U.S.C. § 2244(b)(2)(B).
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1. Whether a second-in-time habeas petition based on a Brady claim is subject to AEDPA's second or
successive gatekeeping requirements.

2. Whether Brown made a prima facie showing of actual innocence by clear and convincing evidence.

HOLDINGS

1. Brady claims are subject to AEDPA's second or successive gatekeeping requirements because the factual
predicate supporting a Brady claim – the state's failure to disclose exculpatory evidence before trial –
exists at the time of the first habeas petition.

2. Brown fails to make a prima facie showing of actual innocence because the alleged Brady material
regarding officers Hockett, Hutchings, and Gin is not material and does not undermine confidence in the
verdict.

KEY QUOTATIONS

“We conclude that Brady claims are subject to AEDPA's second or successive gatekeeping requirements
because the 'factual predicate [supporting a Brady claim] existed at the time of the first habeas petition.'” (at
14)

“the facts underlying the claim, if proven and viewed in light of the evidence as a whole, would be sufficient
to establish by clear and convincing evidence that, but for constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense.” (at 26-27)

“a factual predicate accrues at the time the constitutional claim ripens—i.e., when the constitutional violation
occurs. In the case of a Brady claim, the violation occurs at the time the State should have disclosed the
exculpatory evidence—i.e., before trial.” (at 22-23)

FACTUAL BACKGROUND

Brown was convicted of attempted murder and conspiracy to commit murder for the shooting of Robin
Williams. The prosecution's evidence included a threatening note, Brown's motive to prevent Williams from
testifying, and his presence before the shooting. The defense presented exculpatory evidence, including lack of
forensics, impeachment of Williams, and other suspects. After Brown's initial federal habeas petition was denied,
the San Francisco District Attorney's Office disclosed potential Brady material regarding three police officers
(Hockett, Hutchings, Gin), who had prior misconduct but were not central to the case. Brown then filed a
second-in-time habeas petition, arguing that this material was exculpatory.

PROCEDURAL HISTORY

Brown filed a second-in-time habeas petition under 28 U.S.C. § 2254, alleging Brady violations based on
previously undisclosed evidence. The district court dismissed the petition without prejudice for lack of
jurisdiction, concluding that it was second or successive and that Brown had not obtained authorization from the
Ninth Circuit. The district court granted a Certificate of Appealability on the question of whether the petition
was second or successive. Brown appealed.

DISPOSITION



affirmed
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