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SUMMARY

The New Mexico Supreme Court held that a summary judgment disposing of all of Bigbyte’s claims
was a final judgment under Rule 1-054(B)(2), despite language certifying the matter for interlocutory
appeal. Because Bigbyte did not file a notice of appeal within the applicable period, the Court affirmed
dismissal of its appeal as untimely. The Court also declined to excuse the untimely filing based on
ambiguity, judicial error, or unusual circumstances.
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QUESTIONS PRESENTED

1. Whether the November 25, 2009 summary judgment was a final order as to Bigbyte under Rule 1-
054(B)(2) NMRA.

2. Whether the interlocutory-appeal certification language or ambiguity in the summary judgment made the
order nonfinal as to Bigbyte.

3. Whether judicial error, unusual circumstances, marginal untimeliness, or judicial estoppel excused
Bigbyte's failure to file a timely notice of appeal.

HOLDINGS

1. A judgment disposing of all claims against one party is final under Rule 1-054(B)(2) unless the district
court expressly provides otherwise in the judgment. Because the summary judgment disposed of all of
Bigbyte's remaining claims and did not expressly state that it was nonfinal as to Bigbyte, it was a final,
appealable judgment as to Bigbyte.

2. An ambiguous order is insufficient to declare an otherwise final judgment nonfinal under Rule 1-054(B)
(2); the judgment must expressly state that it is not final.

3. Bigbyte's appeal could not be excused because its failure to file a timely notice of appeal resulted from
its own litigation choices, not judicial error, an unusual circumstance, or a marginally untimely filing.

4. Judicial estoppel did not prevent the City from asserting that the summary judgment was final as to
Bigbyte.

KEY QUOTATIONS

“We conclude that the summary judgment was a final order because all of Bigbyte’s claims had been disposed
of and the summary judgment did not contain express language stating that the summary judgment was not a
final order as to Bigbyte.” (¶ 1)

“If this Court were to interpret an ambiguous order as sufficient to declare an otherwise final judgment non-
final, we would be supplanting the word “expressly” in Rule 1-054(B)(2) with the word “implicitly.”” (¶ 23)

“The summary judgment entered by the district court on November 25, 2009 was a final judgment as to
Bigbyte and, as such, Bigbyte should have filed a notice of appeal no later than December 28, 2009.” (¶ 34)

FACTUAL BACKGROUND

SFPT owned commercial property in Albuquerque and leased most of the space to Bigbyte. SFPT and Bigbyte
asserted claims against the City arising from threatened condemnation and related conduct. The district court
dismissed Count III by consent and entered summary judgment against both plaintiffs on Counts I and II, leaving
only SFPT's Count IV contract claim pending. The summary judgment stated that it finally disposed of Counts I
and II and also included language certifying the matter for interlocutory appeal.

PROCEDURAL HISTORY

The district court entered summary judgment for the City on Counts I and II on November 25, 2009, disposing
of all claims asserted by Bigbyte while Count IV remained pending between SFPT and the City. The parties



sought an interlocutory appeal, but the Court of Appeals denied the application. After Count IV was settled and
final judgment was entered, SFPT filed a notice of appeal on November 18, 2010, and later amended it to add
Bigbyte. The Court of Appeals dismissed Bigbyte's appeal as untimely, and the New Mexico Supreme Court
affirmed.

DISPOSITION

affirmed
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