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SUMMARY

The California Court of Appeal affirmed an order partially granting and partially denying defendants’
motion to compel arbitration in a wage-and-hour and PAGA action brought by a temporary staffing
employee. The court held that incorporating AAA arbitration rules, without expressly stating that the
arbitrator would decide arbitrability, did not provide clear and unmistakable evidence of delegation in
the employment context. It also upheld rulings that certain minimum-wage-related waiting-time
penalties and the PAGA claim were not arbitrable under California law.
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PROCEDURAL POSTURE Defendants appealed from an order of the Los Angeles County
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QUESTIONS PRESENTED

1. Whether incorporation of the AAA arbitration rules, without an express delegation provision in the
arbitration agreement or arbitration policy, clearly and unmistakably delegated arbitrability questions to
the arbitrator.

2. Whether Villalobos's waiting-time-penalties claim under Labor Code section 203 was nonarbitrable
under Labor Code section 229 to the extent it was based on allegedly unpaid minimum wages.

3. Whether any portion of Villalobos's PAGA claim was arbitrable when the Federal Arbitration Act did not
apply.

HOLDINGS

1. In the context of a mandatory employment arbitration agreement between an employer and an hourly
worker, incorporation of an arbitration provider's rules, without expressly specifying in the parties'
agreement that those rules authorize the arbitrator to decide the existence, scope, or validity of the
arbitration agreement, is not clear and unmistakable evidence that the parties delegated arbitrability to
the arbitrator.

2. Labor Code section 229 shields a section 203 waiting-time-penalties claim from arbitration to the extent
the claim is based on the employer's failure to pay minimum wages.

3. When the Federal Arbitration Act does not apply and California law governs, no part of a PAGA claim is
arbitrable under a predispute arbitration agreement absent the state's consent; a representative PAGA
claim cannot be split into an arbitrable individual claim and a nonarbitrable representative claim.

KEY QUOTATIONS

“Absent unusual circumstances, an employer who intends to delegate issues of arbitrability to the arbitrator
must express that intent in the arbitration agreement itself.” (2)

“We hold as a matter of law that, in the circumstances of this case, the three-step process necessary for one of
the contract parties to discover that he or she has delegated the power to decide arbitrability issues to the
arbitrator, contrary to the usual rule that a court is to decide those issues, does not constitute a clear and
unmistakable delegation of that power to the arbitrator.” (24)

“In sum, we find no error in the trial court’s conclusion that no part of plaintiff’s PAGA claim is arbitrable.”
(37)

FACTUAL BACKGROUND



Carlos Villalobos worked for temporary staffing company Simplified Labor Staffing Solutions and was placed at
a Maersk warehouse, first as a materials handler and later as a forklift operator. He alleged wage-and-hour
violations, unfair competition, and PAGA violations. In 2020, he signed an employee arbitration agreement
incorporating the AAA's applicable procedural rules and a separate mutual arbitration policy stating that the
AAA Employment Arbitration Rules would govern, but neither document expressly stated that the arbitrator
would decide the existence, scope, or validity of the arbitration agreement.

PROCEDURAL HISTORY

Villalobos filed a class action asserting wage-and-hour and unfair-competition claims against Maersk and later
filed a representative PAGA action. The actions were consolidated. The trial court concluded that the Federal
Arbitration Act did not apply because Villalobos was a worker engaged in interstate commerce, found no clear
and unmistakable delegation of arbitrability to the arbitrator, compelled arbitration of some claims, denied
arbitration of the minimum-wage claim, the related waiting-time-penalties claim, and the PAGA action, and
otherwise granted related procedural relief. Defendants timely appealed, and the Court of Appeal affirmed the
order in its entirety.

DISPOSITION

affirmed
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